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SECTION 1
[bookmark: _Toc85736050]GENERAL INFORMATION 



[bookmark: _Toc85736051]1.1		Introduction 		

1.1.1		The public higher education institutions, like all agencies of State Government, need a wide variety of goods and services for efficient and effective operation.  Purchasing practices and procedures established by state law, the West Virginia Council for Community and Technical College Education (the “Council”) and the West Virginia Higher Education Policy Commission (the “Commission”) are necessary to protect the interests of the taxpayers, vendors, the Council, the Commission, the governing boards, the institutions and their employees.  

1.1.2		The Higher Education Purchasing Procedures Manual has been prepared as a guide to assist purchasing personnel at the institutions* in the proper methods of purchasing products and services from within state government, in the open market, and in managing and disposing of surplus, obsolete and unusable materials, supplies and equipment.  Following them will help ensure that purchases, receiving, inventory management and disposal of surplus, obsolete and unusable materials, supplies and equipment are handled within the parameter of state law, and the rules, policies and procedures established by the Council and Commission.  

*As per West Virginia State Code §18B-5-4, West Virginia University, Marshall University and the West Virginia School of Osteopathic Medicine are exempt from these procedures.

1.1.3		The Higher Education Purchasing Procedures Manual is not to be construed as a complete or final determination of any purchasing matter and may be amended or changed at the discretion of the Vice Chancellor for Administration to ensure compliance with state law, and the rules, policies and procedures of the Council and Commission.  Institutions may also develop internal guidelines and procedures to assist in managing purchasing, receiving, inventory management and disposal of surplus, obsolete and unusable materials, supplies and equipment, provided they are consistent with this manual, the rules of the Council and Commission, and state law.

[bookmark: _Toc85736052]1.2		Purchasing Authority under West Virginia Code 		

1.2.1		Authority to purchase and acquire materials, supplies, equipment, services and printing, entering into lease and lease-purchase agreements, and to dispose of surplus, obsolete and unusable materials, supplies and equipment is granted to the Council, Commission and governing boards in West Virginia Code §18B-5-4 through §18B-5-9 and §18B-19-1et.seq [click here for access to Chapter 18B].  As required by law, the Council and Commission have promulgated a procedural rule, Series 30, Purchasing, and a legislative rule, Series 43, Purchasing Efficiencies, to manage higher education purchasing.
 
[bookmark: _Toc85736053]1.3		Purpose 		

1.3.1		The purpose of the Higher Education Purchasing Procedures Manual is to: 

a.	Provide a fiscally sound purchasing process that serves the needs of the Council and Commission, the governing boards and their institution in a timely fashion; 

b.	Ensure that all purchases and acquisitions are made within the limits of available appropriations and funds;

c.	Ensure that purchase and acquisition of materials, supplies, equipment, services and printing, lease and lease-purchases agreements, receiving, inventory management, and the disposal of surplus, obsolete and unusable materials, supplies and equipment are made in compliance with state law, and the rules and policies of the Council and Commission;

d.	Simplify, clarify, and provide uniform procedures for procurement, receiving, inventory management and for disposal of surplus, obsolete and unusable materials, supplies and equipment, and make as consistent as possible the various rules and regulations at each of the institutions;

e.	Permit the continued development of policies, procedures, and practices for procurement, receiving, inventory management, and disposal of surplus, obsolete and unusable materials, supplies and equipment;

f.	Provide for increased public confidence in the procedures followed in higher education procurement;

g.	Ensure the fair and equitable treatment of all persons who participate in the procurement of goods and services by the Council, the Commission, the governing boards and their institutions;

h.	Provide increased economy and efficiency in the Council’s, Commission’s and the governing boards' procurement activities and to maximize to the fullest extent practicable the purchasing value of public funds entrusted to the Council,  Commission, the governing boards and their institutions;

i.	Foster effective and broad-based competition within the free enterprise system; and

j.	Provide safeguards for the maintenance of a procurement system of quality and integrity.

[bookmark: _Toc85736054]1.4.		Purchasing Authority of the Council, the Commission and the Governing Boards and the Delegation of said Authority 		

[bookmark: _Toc85736055]1.4.1		Authority of the Governing Boards 		

1.4.1.1		West Virginia State Code §18B-5-4 mandates that the Council and Commission shall jointly adopt rules governing and controlling acquisition and purchase of materials, supplies, equipment, services, and printing, leases and lease purchases, and the disposal of surplus, obsolete and unusable materials, supplies and equipment.

[bookmark: _Toc85736056]1.4.2		Delegation of Authority to the Vice Chancellor for Administration		

1.4.2.1		To implement its authority, the Council and Commission have adopted a procedural rule, Series 30, Purchasing, and a legislative rule, Series 43, Purchasing Efficiencies.  Among other things, these rules grant the Vice Chancellor for Administration the authority and duty to administer and oversee the higher education purchasing system and to develop administrative manuals, guidelines, procedures, and forms, consistent with the rule, which shall be followed by the Council, the Commission, the Governing Boards and institutions for purchase and acquisition of materials, supplies, equipment, services, and printing; leases and lease-purchases receiving and inventory management; and disposal of surplus, obsolete and unusable materials, supplies and equipment.  Such administrative manuals, guidelines, procedures and forms may be reviewed by, but do not require approval of, the Council and Commission or the Chancellors before being implemented by the Vice Chancellor for Administration.

1.4.2.2		The Vice Chancellor for Administration also has the authority and duty to provide administrative oversight for purchases and contracts for material, supplies, equipment, services, printing, leases and lease-purchases required by the Commission and Council offices and West Virginia Network for Educational Telecomputing. The Vice Chancellor shall appoint a Chief Procurement Officer/Director of Procurement (CPO/DOP) for these administrative units.  

[bookmark: _Toc85736057]1.4.3		Delegation of Authority to the Presidents 		

1.4.3.1		The governing boards have delegated to the presidents or other administrative head of an institution, the authority and duty to administer and oversee the institution’s purchasing, receiving, and inventory management activities, and to dispose of the institution’s surplus, obsolete and unusable materials, supplies and equipment.  A governing board may also revoke such delegated authority.

[bookmark: _Toc85736058]1.4.4		Delegation of Authority to a Chief Procurement Officer/Director of Procurement (CPO/DOP) 		

1.4.4.1		Each president shall appoint a CPO/DOP who shall assist the president in carrying out the duties, obligations and remedies imposed by the governing board having jurisdiction, consistent with the rules of the Council or Commission and state law.  Such appointment shall be in writing and filed with the Vice Chancellor for Administration, the State Auditor and the Attorney General.  Unless otherwise stated in writing by the president, the CPO/DOP shall have full authority to act as the designee of the president for purchase and acquisition of all materials, supplies, equipment, services, and printing; leases and lease-purchases, receiving and inventory management; and for disposal of surplus, obsolete and unusable materials, supplies and equipment as may be required by the institution.

[bookmark: _Toc85736059]1.4.5		Delegation of Authority to a Buyer or other Designee 		

1.4.5.1		To assist the CPO/DOP in performing his or her duties and obligations, the CPO/DOP may appoint Buyers and delegate authority to them as designees, or may delegate such authority to any department within an institution.  Such delegation of authority shall be in compliance with state law, the rules, policies and procedures of the Council and Commission, the governing board having jurisdiction, and this Purchasing Procedures Manual.  Such delegation of authority by the CPO/DOP, and any limits thereupon, shall be in writing and filed with the Vice Chancellor for Administration, the State Auditor and the Attorney General.   Notwithstanding any provision to the contrary, responsibility for ensuring institutional compliance with the West Virginia Code and the Council’s, Commission’s and governing board’s policies and rules shall rest with and be the responsibility of the CPO/DOP.

[bookmark: _Toc85736060]1.5		General Provisions 		

[bookmark: _Toc85736061]1.5.1		West Virginia Code		:  No provisions of this Purchasing Procedures Manual shall be deemed to supersede the West Virginia Code.  Vendors shall familiarize themselves with applicable provisions of the West Virginia Code.

[bookmark: _Toc85736062]1.5.2		Severability		:  If any provision of the Purchasing Procedures Manual or any application thereof to any person or circumstance is held invalid, such invalidity shall not affect other provisions or applications of these procedures which can be given effect without the invalid provisions or application, and to this end, the provisions of procedures are declared to be severable.

[bookmark: _Toc85736063]1.5.3		Supplementary General Principles of Law Applicable		:  Unless displaced by a particular provision of West Virginia Code, the principles of law and equity, including the Uniform Commercial Code of West Virginia, the law merchant, and law relative to capacity to contract, agency, fraud, misrepresentation, duress, coercion, mistake, or bankruptcy shall supplement the provisions of this Purchasing Procedures Manual. 

[bookmark: _Toc85736064]1.5.4		Obligation of Good Faith		:  Every responsibility or duty within this Purchasing Procedures Manual imposes an obligation of good faith in its performance or enforcement.  "Good faith" means honesty in fact in the conduct or transaction concerned and the observance of reasonable government standards of fair dealing.

[bookmark: _Toc85736065]1.5.5		Singular-Plural and Gender Rule		:  In the Purchasing Procedures Manual, unless the context requires otherwise, words in the singular number include the plural, and those in the plural include the singular; and words of a particular gender include any gender and the neuter.

[bookmark: _Toc85736066]1.5.6		Public Access to Purchasing Files		:  Purchasing files are public records to the extent provided in the West Virginia Code and they shall be available to the public for examination and inspection at the purchasing office of the procuring institution.

[bookmark: _Toc85736067]1.5.7		Deviations From the Purchasing Procedures Manual		:  The Vice Chancellor for Administration may approve a deviation from the guidelines set forth in the Purchasing Procedures Manual when it is clearly evident that a deviation is in the best interest of the institution provided such deviation does not conflict with the policies and rules of the Council, the Commission and the West Virginia Code.  Any such deviation shall be requested by the CPO/DOP in writing and the request shall: (a) clearly explain the deviation being requested and the circumstances that give rise to the request, (b) why the deviation is in the best interest of the institution; and (c) the consequences to the institution if the deviation is not granted.  If the deviation is approved by the Vice Chancellor for Administration, such approval shall be made in writing prior to implementation by the institution.

[bookmark: _Toc85736068]1.5.8		Incurring Costs of Bids or Proposals		: Neither the Council, the Commission nor the Governing Boards and the institutions shall be liable for any expense incurred by a vendor or vendors in preparation and/or presentation of a bid or proposal.




[bookmark: _Toc85736069]1.6		Procurement Advisory Council 		

1.6.1		The Vice Chancellor for Administration may establish a Procurement Advisory Council.  If created, this Council upon adequate notice shall meet for discussion of problems and make recommendations to improve the procurement process.  When requested by the Vice Chancellor for Administration, the Procurement Advisory Council may conduct studies, research or analysis, and make reports and recommendation with respect to subjects or matters related to procurement, receiving, inventory management, and disposal of surplus property.  The Procurement Advisory Council shall consist of qualified representatives from various institutions and such other persons as the Vice Chancellor for Administration may deem desirable.

1.6.2		The Vice Chancellor for Administration may also appoint advisory groups to assist with respect to specifications or procurement in specific areas, and with respect to other matters relating to procurement, receiving, inventory management, and disposal of surplus, obsolete and unusable materials, supplies and equipment.

[bookmark: _Toc85736070]1.7		Dissemination of the Purchasing Procedures Manual 		

[bookmark: _GoBack]1.7.1		The Purchasing Procedures Manual is available on the Commission’s website at http://www.wvhepc.edu/resources/purchasing-and-finance/ and the Council’s website at http://wvctcs.org/ .

[bookmark: _Toc85736071]1.8		Utilization of Small, Women-Owned and Minority-Owned Businesses Resident in West Virginia (SWAM)		

1.8.1		CPO/DOPs should encourage West Virginia’s small, women-owned and minority businesses (SWAM) to participate in purchasing opportunities at the state institutions of higher education.  It is generally recognized that SWAM businesses should be afforded an equal opportunity to compete.  Such businesses are dependent upon being given this opportunity to compete in the marketplace with their larger competitors.  

		SWAM related terms defined:

a. A Minority-owned Business is defined as a business that is at least 51% owned by one or more minority individuals or in the case of a corporation, partnership, limited liability company or other, by one or more minority individuals and both the management and daily business operations are controlled by one or more minority individual(s).
b. A “minority individual” means an individual who is a citizen of the United States or a non-citizen who is in full compliance with United States immigration law and who satisfies one or more of the following definitions:
1. African American means a person having origins in any of the original peoples of Africa and who is regarded as such by the community of which this person claims to be a part.
2. Asian American means a person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent or the Pacific Islands including, but not limited to, Japan, China, Vietnam, Samoa, Laos Cambodia, Taiwan, Northern Mariana, the Philippines, a US territory of the Pacific, India, Pakistan, Bangladesh or Sri Lanka and who is regarded as such by the community of which this person claims to be a part.
3. Hispanic American means a person having origins in any of the Spanish-speaking peoples of Mexico, South or Central America or the Caribbean Islands or other Spanish or Portuguese cultures and who is regarded as such by the community of which this person claims to be a part.
4. Native American means a person having origins in any of the original peoples of North America and who is regarded as such by the community of which this person claims to be a part or who is recognized by a tribal organization.
c. Small Business means a business independently owned or operated by one or more persons who are citizens of the United States or non-citizens who are in full compliance with United States immigration law which, together with affiliates, has 250 or fewer employees, or average annual gross receipts of $10 million or less averaged over the previous three years.
d. Women-owned Business means a business concern that is at least 51% owned by one or more women who are citizens of the United States or non-citizens who are in full compliance with United States immigration law. In the case of a corporation, partnership, limited liability company or other entity, at least 51% of the equity ownership interest is owned by one or more women who are citizens of the United States or non-citizens who are in full compliance with United States immigration law and both the management and daily business operations are controlled by one or more women who are citizens of the United States or non-citizens who are in full compliance with the United States immigration law.

	The following are recommended guidelines for support of SWAM businesses resident in West Virginia:

		a.	Actively strive to attain reasonable and responsible institutional policies and goals regarding purchases from SWAM businesses; 

		b.	Participate in local and/or national organizations whose purpose is to stimulate growth of these entities;

		c.	Seek new sources of supplies and services; and

		d.	Encourage employees to support SWAM businesses. 

[bookmark: _Toc85736072]1.9		Ethics in Public Purchasing 		

1.9.1		Purchasing and disposal of surplus, obsolete and unusable materials, supplies and equipment in the public sector is a public trust and the highest degree of professional and ethical standards should be maintained at all times.  West Virginia State Code §6B, the West Virginia Governmental Ethics Act, is applicable to all purchasing, receiving, inventory management, and surplus property activities performed under the jurisdiction of the Council, the Commission and the Governing Boards. 

1.9.2		Any person who is not authorized to approve a purchase or contract, or who does so in a manner that is in violation of state law, or the rules, policies and procedures of the Council and Commission and the governing board having jurisdiction, may be held personally liable for the cost of such purchase or contract as provided in state law.  Purchases or contracts violating state law and/or the rules, policies and procedures of the Council and Commission and the governing board having jurisdiction shall be void and of no effect.

1.9.3		Except as may be authorized by the provisions of West Virginia State Code §6B:  (1) neither the CPO/DOP nor any employee of the institution’s Purchasing Office shall be financially interested, or have any beneficial personal interest, directly or indirectly, in the purchase of any commodities or printing, nor in any firm, partnership, corporation or association furnishing them; and (2) neither the CPO/DOP nor any employee of the institution’s Purchasing Office shall accept or receive directly or indirectly from any person, firm or corporation, known by the CPO/DOP or employee, to be interested in any bid, contract or purchase order, by rebate, gift or otherwise, any money or other thing of value whatsoever, or any promise, obligation or contract for future award or compensation.  The provisions of West Virginia Code §5A-3-29, 30, 31 shall apply [click here for access to Chapter 5A].

1.9.4		Except as may be authorized by the provisions of Chapter 6B of the West Virginia Code:  (1) neither the Council, the Commission, the governing board, nor any employee of the Council, the Commission or the governing board, shall be financially interested, or have any beneficial personal interest, directly or indirectly, in the purchase of any equipment, materials, supplies, services, or printing, nor in any firm, partnership, corporation or association furnishing them; and (2) neither the Council, the Commission, the governing board or any employee of said Council, Commission or governing board shall accept or receive directly or indirectly, from any person, firm or corporation, known by the Council, the Commission or the governing board or such employee to be interested in any bid, contract or purchase, by rebate, gift or otherwise, any money or other thing of value whatsoever or any promise, obligation or contract for future reward or compensation.

1.9.5		Any vendor violating the West Virginia Code or the rules, policies and procedures of the Council and Commission or the governing board having jurisdiction may be suspended from the right to bid on or submit a proposal for institutional purchases for a period of up to one year.

1.9.6		The ethical practices of the National Institute of Governmental Purchasing (NIGP) should guide the conduct of every person employed in an institution’s purchasing. 

SECTION 2
PURCHASING ORGANIZATION AND OBJECTIVES
[bookmark: _Toc85736073]


2.1		Authority of the Chief Procurement Officer/Director of Procurement (CPO/DOP) 
[bookmark: _Toc85736074]		

2.1.1		The CPO/DOP shall, unless otherwise stated in writing, have full authority to act in matters of institutional purchasing, leases and lease-purchases, receiving, inventory management, and disposal of surplus, obsolete and unusable materials, supplies and equipment as the designee of the institution’s president, or the Vice Chancellor for Administration as in the case of the Council and Commission Offices and West Virginia Network for Educational Telecomputing.  The CPO/DOP shall serve as the institution’s primary procurement official.

[bookmark: _Toc85736075]2.2		Responsibilities, Duties and Remedies of the CPO/DOP 		

2.2.1		As required by the rules, policies and procedures of the Council and Commission and the governing board having jurisdiction, the CPO/DOP shall have the duty and responsibility to:

a.	Ensure compliance with state law, and the rules, policies, procedures of the Council and Commission, the governing board having jurisdiction, and the institution as they apply to purchasing, leases and lease-purchases, receiving, inventory management and the disposal of surplus, obsolete and unusable materials, supplies and equipment;

b.	Procure or supervise the procurement of all materials, supplies, equipment, services, printing, leases and lease purchases, repairs and alterations, and construction needed by the institution;

c.	Establish and maintain professional procurement procedures within the institution;

d.	Sell, trade, or otherwise dispose of surplus, obsolete and unusable materials, supplies and equipment belonging to the institution;

e.	Establish institutional guidelines and procedures for purchases not exceeding $50,000.  Such guidelines and procedures shall provide for obtaining adequate and reasonable records to properly account for funds and to facilitate auditing.  These guidelines, and any updates, shall be approved by the president and filed with the Vice Chancellor for Administration;

f.	Establish and maintain institutional guidelines and procedures for receiving and distributing materials, supplies, equipment, services and printing, and for inventorying the institution’s equipment that has a unit value at the time of purchase of $5,000 or more and a useful life of at least one year. An institution may elect to inventory equipment and furnishings with a value of less than $5,000 per unit.  These guidelines and procedures shall be consistent with the administrative manuals, guidelines, procedures and forms developed by the Vice Chancellor for Administration.  They shall be approved by the president and filed with the Vice Chancellor for Administration;

g.	Review specifications and descriptions before soliciting bids or proposals to ensure the specifications and descriptions are competitive and fair and do not unfairly favor or discriminate against a particular brand or vendor;

h.	Advertise all purchases for which formal competitive bids or proposals are being solicited, and post or otherwise make available notice of such purchases in the institution’s purchasing office;

i.	Maintain the institution’s purchasing files;

j.	Accept or reject any and all bids in whole or in part;

k.	Waive minor irregularities in bids, bidding documents and/or specifications;

l.	Apply and enforce standard specifications;

		m.	Prescribe the amount of deposit or bond to be submitted with any bid or contract;

n.	Prescribe contract provisions for liquidated damages, remedies and/or other damages provisions in the event of vendor default;

o.	Hear and render opinions on vendor complaints and protests;

p.	Prior to the issuance of a purchase order that exceeds $25,000, ensure that the successful vendor is properly registered with the Purchasing Division of the Department of Administration in accordance with state law before a contract or purchase order is issued to that vendor;

q.	Perform chemical and physical tests on samples submitted with bids and samples of deliveries to determine compliance with specifications, if deemed necessary and prudent;

r.	Put special emphasis on identifying in-state small businesses and provide these vendors the opportunity to participate in the institution’s purchases; and

s.	Exempt from competitive bidding purchases of materials, supplies, equipment, services and printing purchased from within state government, from West Virginia sheltered workshops, and from cooperative buying groups, consortia and federal government contracts when price, availability and quality are comparable to those in the open market.

2.2.2		As required by state law and the rules, policies and procedures of the Council, Commission and the governing board having jurisdiction, the CPO/DOP shall have the following remedies:

a.	In the event that a vendor fails to honor any contractual term or condition, the CPO/DOP may cancel the contract and re-award the contract to the next lowest responsible and responsive bidder;

b.	Vendors failing to honor contractual obligations may be held responsible for all differences in cost; and

c.	Declare a vendor or bid non-responsible or nonresponsive and refuse to award a purchase order.  All such instances shall be substantiated in writing giving the reason(s) thereof, and such documentation shall be considered a public document.

2.3		Delegation of Authority by the CPO/DOP

2.3.1		Delegation to a Buyer in the Institution’s Purchasing Department

2.3.1.1		Subject to state law and the rules, policies and procedures of the Council, Commission and the governing board having jurisdiction, the CPO/DOP may appoint Buyers and delegate authority to them as designees.  Such delegation of authority by the CPO/DOP, and any limits thereupon, shall be in writing and filed with the Vice Chancellor for Administration, the State Auditor, and the Attorney General.

2.3.1.2		To be appointed as a Buyer, the person under consideration must, at a minimum, be either (a) a graduate of an accredited college or university; or (b) have at least four years’ experience in purchasing for any unit of government or any business, commercial or industrial enterprise.

2.3.1.3		Any person making purchases and acquisitions pursuant to state law and the rules, policies and procedures of the governing board having jurisdiction shall execute a bond in the penalty of $50,000, payable to the State of West Virginia, with a corporate bonding or surety company authorized to do business in this state as surety therein, in a form prescribed by the Attorney General and conditioned upon the faithful performance of all duties in accordance with West Virginia Code §18B-5-4 through §18B-5-9.  In lieu of separate bonds for such Buyers, a blanket surety may be obtained.  Any such bond shall be filed with the Secretary of State.  The cost of such bond or bonds shall be paid from funds appropriated to the Council, Commission and the governing boards.  The Board of Risk and Insurance Management (BRIM) maintains blanket bonds for employees whose jobs require these bonds. 

2.3.2		Delegation of Authority by the CPO/DOP to Others outside the Institution’s Purchasing Department

2.3.2.1		Subject to state law and the rules, policies and procedures of the Council, Commission and the governing board having jurisdiction, the CPO/DOP may delegate purchasing authority to other appropriately trained individuals at the institution not employed within the institution’s Purchasing Department, or to other departments within the institution.  Such delegation of authority by the CPO/DOP, and any limits thereupon, shall be in writing and filed with the Vice Chancellor for Administration, the State Auditor, and the Attorney General.

2.3.2.2		Factors that should be considered by the CPO/DOP in making the decision to delegate purchasing authority to individuals not employed within the institution’s Purchasing Department, or to other departments within the institution, include, but are not limited to:

a.	The resources currently available to the CPO/DOP within the institution’s Purchasing Department to adequately perform the purchasing functions that may be delegated; 

b.	The procurement experience and expertise, and any specialized knowledge the potential delegee possesses that would be beneficial to the Purchasing Department in making purchases and acquisitions;

c.	The past experience of the potential delegee in exercising similar authority; and

d.	The degree of economy and efficiency to be achieved in meeting the institution’s procurement needs if authority is delegated.

[bookmark: _Toc85736077]2.4		Responsibility for Institutional Compliance When Purchasing Authority is Delegated 		

2.4.1		Responsibility for ensuring institutional compliance with state law and the rules, policies and procedures of the Council/Commission and the governing board shall rest with and be the obligation of the CPO/DOP.

[bookmark: _Toc85736078]2.5		Revocation of Delegated Authority 		

2.5.1		The CPO/DOP may revoke delegated authority to an individual or department at his or her discretion.  When delegated authority is revoked, the CPO/DOP shall, in writing, notify the Vice Chancellor for Administration, State Auditor and the Attorney General of the effective date of revocation.


SECTION 3
SPECIFICATIONS AND REQUISITIONS
[bookmark: _Toc85736079]


3.1		Specification 
[bookmark: _Toc85736080]		

3.1.1		The purpose of a specification is to serve as the basis for obtaining the commodities (products) and services suitable for the needs of the Council, Commission, the governing board and the institution in a cost effective manner.

3.1.2		Determining the exact requirements (specifications) for products and services to perform a given function is one of the most important tasks in the procurement process.  A specification must describe the type of product or service, the quality level, special requirements in design, performance, delivery and usage.  A specification must not be restrictive and "lock-in/lock-out" a specific product, thus, limit competition, or is so vague as to allow a vendor to provide a lower quality product or service.  A good specification is:

a.	Reasonable, legible, and clearly understandable to both the seller and the purchaser;

b.	Concise but complete; and

c.	Identifiable wherever possible with some brand or specification already on the market.

[bookmark: _Toc85736081]3.2		Types of Specifications 		

3.2.1		There are at least three types of specifications used separately and/or in combination to communicate requirements for goods and services to the vendor.  These include:

a.	A "brand name or equivalent" specification is based on one or more of a manufacturer's commodity or product description(s), model number(s) and quality level(s).  The manufacturer's commodity or product number(s) must be easily identified and available in a current publication that is readily available to most vendors.  Commodity or product descriptions must be sufficiently detailed and specify only the required features needed for the application.

b.	A "performance" specification is based on the specific performance needs of the purchaser.  A performance specification is less structured as to how the product is made, and more structured as to how well it performs.  Life cycle cost for operating and maintaining the product should be an element of the specification.
 
c.	A "design" specification concentrates on the dimensional, physical and functional requirements of the item being purchased.  The design specification is used when the commodity has to be specially made to meet the purchaser's unique needs.

3.2.2		Combinations of the above may be used to communicate a clear specification to vendors.  A performance specification may refer to a nationally accepted testing procedure for a commodity; a design specification may indicate the physical size and dimension of the commodity; and a brand name or equivalent specification may be used to indicate a desired quality level.

[bookmark: _Toc85736082]3.3		Format of a Specification 		

3.3.1		A specification should be presented in a specific manner each time a purchasing requisition is written. This format should include:

a.	The item number;

b.	Quantity and unit of measure, such as "case," "each," "dozen," etc.; and

c.	Description and name of the commodity or product if using a brand name or equivalent specification, followed by the manufacturer and model number. After the brand name, the words "or equivalent" should be inserted to inform vendors that alternate bids will be considered. The description should contain the essential requirements that clarify the quality level or indicate the features that are important to the function of the item/service being purchased.  

3.3.2		Generally, the following language should not be included in a requisition:

a.	"No substitutes;"

b.	"Only nationally known brands accepted;" and

c.	"No alternatives will be accepted without prior approval of the requisitioner."

[bookmark: _Toc85736083]3.4		Standard Specifications 		

3.4.1		Standard specifications are those developed by the institution's Purchasing Department.  Standard specifications are also available from such organizations as the National Institute of Governmental Purchasing, the National Association of Purchasing Management and the National Association of Educational Buyers.  The use of these standard specifications assures an acceptable quality that meets the needs of the institution.

[bookmark: _Toc85736084]3.5		Requisition 		

3.5.1		A requisition is a document that is usually required by the CPO/DOP for the institution's Purchasing Department to initiate the purchasing process.  It can result in the issuance of a  Request for Quotations (RFQ), a Request for Bids (RFB), a Request for Proposals (RFP), a Request for Qualifications (RFQa), or a Request for Expressions of Interest or Information (REOI), and ultimately in the issuance of a purchase order to a vendor.  Along with other required information and signatures, a requisition shall contain a suitable specification as described above.

3.5.2		When a need develops to purchase goods or services, a requisition should be prepared and forwarded to the institution's Purchasing Department with the required approval of the originating department unless the CPO/DOP determines that a requisition is not required.

SECTION 4
VENDOR INFORMATION
[bookmark: _Toc85736085]


4.1		Vendor Access to Public Business 
[bookmark: _Toc85736086]		

4.1.1		No qualified bidder should be arbitrarily or capriciously excluded from doing business with the Council, Commission, the governing boards or their institutions.  Broad vendor participation should be fostered and encouraged.  West Virginia businesses are actively encouraged to participate in higher education purchasing opportunities.

[bookmark: _Toc85736087]4.2		Vendor Registration 		  

4.2.1		West Virginia Code requires all vendors be registered with the West Virginia Department of Administration, Purchasing Division, prior to receiving a purchase order for competitive products and/or services exceeding $25,000 from the Council, Commission, the governing boards and their institutions.  An annual vendor registration fee, payable to the West Virginia Department of Administration, is required from vendors who have received a purchase order for competitive products and/or services exceeding $25,000 per order.  Those exempt from paying the fee are vendors supplying sole source (noncompetitive) products/services, or vendors receiving a purchase order in the aggregate amount of $25,000 or less per order.

[bookmark: _Toc85736088]4.3		Resident Vendor Preference 		

4.3.1 Preference for Resident Vendors:  West Virginia vendors may claim an in-state resident vendor preference in accordance with §5A-3-37 of the West Virginia Code on purchases of materials, supplies, equipment and printing that are competitively bid; however, this resident vendor preference is not applicable for services, including construction.  Claims for the resident vendor preference must be made in writing by the vendor and must be submitted with the vendor's bid. Nonresident vendors who are certified small, women or minority owned shall be provided the same preference if requested.


4.4 [bookmark: p4_4][bookmark: _Toc85736089]Debarment		 

4.4.1 As provided in West Virginia Code §5A-3-33a through §5A-3-33f [click here for access to WV State Code §5A], vendors that have been debarred are not eligible to bid on or receive contracts to supply goods and services to the state and its subdivisions for a specified period of time.  

4.4.2 The Director of the State Purchasing Division has primary responsibility for administering the debarment process which includes:  (a) obtaining a list of vendors declared ineligible under federal laws and regulations; (2) notification of all contracting officials for the state and its subdivisions regarding debarred vendors; (3) compiling and maintaining a current, consolidated list of all vendors that have been debarred, the period of debarment, and the reasons for debarment;  (4) investigation complaints from the officials of the state and its subdivisions responsible for contracting with vendors for goods and services;  (5) initiating and conducting debarment procedures;  and  (6) proposing rules for legislative approval for operation of the debarment process.

4.4.3 The code sections in subparagraph 4.4.1 apply to higher education purchases.  Before a contract or purchase order is issued, the debarment list should be checked to make sure a vendor is not listed. If the vendor is listed, the vendor is not eligible for a contract or purchase order.

4.4.4 Federal Debarment/Suspension:  Vendor status shall be verified on www.sam.gov. Screen prints of the search results shall be printed and kept in the vendor file for audit verification.
		
4.5 [bookmark: p4_5][bookmark: _Toc85736090]Vendors in Default with Unemployment Compensation or Workers’ Compensation		

4.5.1 West Virginia State Code §21A-2-6 and the Bureau of Employment Programs’ Exempt Legislative Rule (Title 96, Series 1) prohibit granting, issuing, or renewing any contract, license, permit, certificate, or other authority to conduct trade, profession, or business to or with any employing unit whose account is in default with the Commissioner of the Bureau of Employment Programs with regard to the administration of Chapters 21A or 23 of the West Virginia Code.

4.5.2 Before a contract, purchase order or change order awarding, renewing or extending a contract is awarded or issued, the institution should check the Bureau of Employment Programs’ database of vendors in default (UC/WC Defaulted Accounts).

[bookmark: _Toc85736091]4.6		Awards		 

4.6.1		After competitive bids are received for purchases greater than $50,000, and after the bids have been evaluated, an award shall be made to the lowest responsible and responsive bidder.  Neither personal preference nor "gold-plating" will be permitted. "Gold-plating" is the adding of additional features or functions by a bidder to a specified requirement for which no original request was made, and then expecting an award, at more dollars, claiming the product or service is better than the lowest responsible bidder who meets the specified requirement.  If after a proper evaluation, an award is made to other than the lowest bidder; a justification must be written and retained for the purchasing file.  The reasons given must be technically correct in terms of the bid specifications and not based on subjective or prejudicial reasons.  The evaluator(s) must sign the justification.

[bookmark: _Toc85736092]4.7		Incurring Costs of Bids or Proposals 		

4.7.1		Neither the Council, Commission, nor the governing boards and their institutions shall be liable for any expense incurred by a vendor in preparation and/or presentation of a bid, proposal or quotation.

[bookmark: _Toc85736093]4.8		Protests 		

4.8.1		Vendors may file a written complaint or protest of a bid or planned award in accordance with Section 7 of this Purchasing Procedures Manual.

[bookmark: _Toc85736094]4.9		Suspension 		

4.9.1		Vendors may be suspended from doing business with the Council, Commission, governing boards and their institutions for up to one year in accordance with Section 8 of this Purchasing Procedures Manual.  Vendor reconsideration or appeals are also discussed in that section.
SECTION 5
PURCHASE OR ACQUISITION OF MATERIALS, SUPPLIES, EQUIPMENT, SERVICES AND PRINTING
[bookmark: _Toc85736096]


5.1		General Information 
[bookmark: _Toc85736097]		

5.1.1		Unless otherwise authorized by law, all purchases or acquisitions of materials, supplies, equipment, services and printing shall be awarded by competitive bidding, except as provided below:

a.	Purchases not exceeding $50,000;

b.	Competitive selection procedures for professional services;

c.	Sole source and single source procurement;

d.	Emergency procurement;

e.	Previously competed Federal, State and institutional contracts, and contracts issued by cooperative buying groups and consortia; and

f.	Essential services.

[bookmark: _Toc85736098]5.2		Purchases not exceeding $50,000		

5.2.1		The CPO/DOP of each institution shall establish institutional guidelines and procedures for purchases not exceeding $50,000 per order.  These guidelines and procedures shall provide for obtaining adequate and reasonable records to properly account for funds and to facilitate auditing.  These guidelines and procedures, and any modifications thereto, shall be approved by the president and filed with the Vice Chancellor for Administration.

5.2.2		While competition is encouraged, purchases in this category do not require competitive bids or quotations.


[bookmark: _Toc85736099]5.3		Purchases Greater than $50,000 		

[bookmark: _Toc85736100]5.3.1		Competitive sealed bidding 		is the preferred method for purchase and acquisition of materials, supplies, equipment, services and printing greater than $50,000.

[bookmark: s5_4_2][bookmark: _Toc85736101]5.3.2		Request for Bids (RFB)		

5.3.2.1		The RFB is used to initiate a competitive sealed procurement by requesting bids from interested vendors/bidders.  The RFB shall include the following:

a.	Instructions and information to bidders concerning the bid submission requirements, including the time and date for receipt of bids, the address of the location to which bids are to be delivered, the maximum time the bid shall be held by the bidder for acceptance by the institution, and other special information if needed;

b.	A description or specification for the item(s) to be purchased, evaluation factors, shipping and performance requirements, and such inspection and acceptance requirements that are not detailed or included in the description or specification;

c.	The contract terms and conditions, including payment terms; delivery requirements; warranty requirements; and bonding or other security requirements, as applicable.  The RFB may incorporate documents by reference, provided the Request for Bids specifies where such documents can be obtained or reviewed.

[bookmark: _Toc85736102]5.3.3		Bids 		

5.3.3.1		Bids shall be submitted by the bidder prior to the date and time of the bid opening on the prescribed form provided to the bidder.  Substitutions may be made for the prescribed form if the substituted terms, conditions and/or provisions, if any, are approved by the CPO/DOP.

5.3.3.2		Bidders shall submit their bid to the location identified in the RFB prior to the specified date and time of the bid opening.  A bid received after the required date and time is late and shall not be opened.  Late bids should be returned to the bidder unopened.

5.3.3.3		The bid shall be signed by an authorized agent of the bidder who has the authority to bind the bidder to the bid price, terms, conditions and the requirements of the specification.  The bid submitted must have an original signature.  A corporate signature without an individual name shall not be construed an acceptable signature.

5.3.3.4		Facsimile transmitted bids are not acceptable for bids over $50,000.

5.3.3.5		A bidder may make written modifications to a sealed bid prior to the bid opening provided they are made by the bidder in such a manner that the bid price is not revealed or known until the bid is opened.  Modifications must be received by the CPO/DOP prior to the date and time of the bid opening.  Facsimile and electronically transmitted modifications are acceptable if the bid price is not revealed.

5.3.4		Federal Procurement Standards

5.3.4.1	Non-Federal Entities Other than States:  Non-federal entities other than states, including those operating federal programs as sub-recipients of states, must follow the procurement standards set out at 2 CFR Sections 200.318 through 200.326.  They must use their own documented procurement procedures, which reflect applicable state and local laws and regulations, provided that the procurements conform to applicable federal statutes and the procurement requirements identified in 2 CFR Part 200.

A non-federal entity must:

a. Meet the general procurement standards in 2 CFR Section 200.318, which include oversight of contractors’ performance, maintaining written standards of conduct for employees involved in contracting, awarding contracts only to responsible contractors and maintaining records to document the history of the procurement.

b. Conduct all procurement transactions in a manner providing full and open competition, in accordance with 2 CFR Section 319.

c. Use the micro-purchase and small purchase methods only for procurements that meet the applicable criteria under 2 CFR Sections 200.320 (a) and (b).  Under the micro-purchase method, the aggregate dollar amount does not exceed $3,000 [$2,000 in the case of acquisition for construction subject to the Wage Rate Requirements (Davis-Bacon Act)].  Small purchase procedures are used for purchases that exceed the micro-purchase amount but do not exceed the simplified acquisition threshold.  Micro-purchases may be awarded without soliciting competitive quotations in the non-federal entity considers the price to be reasonable [2 CFR Section 200.320(a)].  If small purchase procedures are used, price or rate quotations must be obtained from an adequate number of qualified resources [2 CFR Section 200.320(b)].

d. For acquisitions exceeding the simplified acquisition threshold, the nonfederal entity must use one of the following procurement methods:  (a) the sealed bid method if the acquisition meets the criteria in 200.320(c); (b) the competitive proposals method under the conditions specified in 2 CFR Section 200.320(d); or (c) the non-competitive proposals method (i.e. solicit a proposal from only one source) but only when one or more of four circumstances are met, in accordance with 2 CFR Section 200.320(f).

e. Perform a cost or price analysis in connection with every procurement action in excess of the simplified acquisition threshold, including contract modifications [2 CRF Section 200.323(a).  The cost plus a percentage of cost and percentage of construction cost methods of contracting must not be used [2 CFR Section 200.323(d)].

f. Ensure that every purchase order or other contract includes applicable provisions required by 2 CFR Section 200.326.  These provisions are described in Appendix H to CFR Part 200, “Contract Provisions for Non-Federal Entity Contracts Under Federal Awards.”

[bookmark: _Toc85736103]5.3.5		Awards 		

[bookmark: s5_4_16][bookmark: s5_4_5_1][bookmark: c5_4_5_1]5.3.5.1		An award shall be made to the lowest responsible and responsive vendor.  In determining the lowest responsible and responsive vendor, consideration will be given to such factors as quality (meeting specifications), price, time of delivery, cost of delivery, and other terms and conditions considered prudent.  Unit prices shall prevail in all cases when there is a conflict between the unit price and the extended price.  A vendor that has been debarred or is in default with Unemployment Compensation or Workers’ Compensation is not eligible to receive a purchase order/contract.  See paragraph 4.4 for more information about debarment and paragraph 4.5 about default with Unemployment Compensation or Workers’ Compensation.  Also, see subparagraph 5.3.17, Bid Evaluation and Award.

5.3.5.2		In some cases multiple and/or split awards may be made when it is determined to be in the best interest of the institution. 

5.3.5.3		Occasionally, purchase orders may be issued which impose no obligation on the Council, Commission, the governing boards or their institutions to take delivery of a product and/or service and as such, these purchase orders shall be issued as blanket purchase orders or price agreements.  

[bookmark: c5_4_5_4]5.3.5.4		In situations where vendors are competing to provide a service that will generate income for an institution, the award shall be made to the highest responsible and responsive bidder.

[bookmark: _Toc85736104]5.3.6		Bidders Lists 		

5.36.1		Bidders lists may be compiled to provide the institution with the names of businesses that may be interested in competing for various types of institutional contracts.  Unless otherwise provided, inclusion or exclusion of the name of a business does not indicate whether the business is responsible with respect to a particular procurement or otherwise capable of successfully performing an institutional contract.  The CPO/DOP or designee may draw from a bidders list a sufficient number of prospective bidders to ensure competition; however, the CPO/DOP or designee is not obligated to send an RFB to every vendor listed. 

5.3.6.2		Businesses that fail to respond to a Request for Bids on consecutive procurements of similar items may be removed from the applicable bidders list.  Prospective bidders currently meeting the criteria for inclusion on the list may be reinstated on such lists at their request.

5.3.6.3		Institutions should develop an in-state bidders list to ensure that West Virginia suppliers are exposed to as many bidding opportunities as possible.  Institutions are also encouraged to utilize the West Virginia bid networks to the greatest extent practical.

5.3.6.4		An RFB should be mailed, furnished or otherwise made available to a sufficient number of bidders (at least three whenever possible) for the purpose of securing competition.

[bookmark: s5_4_7][bookmark: s5_3_6][bookmark: _Toc85736105]5.3.7		Advertising for Purchases Greater than $50,000 		

5.3.7.1		The CPO/DOP shall post, or make available, notices of competitive acquisitions and purchases exceeding $50,000 in the institution’s purchasing office no less than 5 calendar days prior to the date bids are due. The CPO/DOP shall ensure that the notice is available to the public during business hours. 

5.3.7.2		Institutions are encouraged to advertise in a newspaper of general circulation in the county or region where the purchase will be made. The advertisement should appear at least 15 calendar days prior to the date bids are due.

[bookmark: _Toc85736106]5.3.8		Bidding Time for Purchases Greater than $50,000 		

5.3.8.1		Bidding time for purchases greater than $50,000 is the period of time between the date of advertising and posting in the institution’s Purchasing Office and the date and time set for receipt of bids.  The CPO/DOP shall set a reasonable bidding time for each purchase to afford bidders the opportunity to become aware of the RFB and to prepare and deliver their bid to the institution.  The minimum bidding time permitted is 5 calendar days.

[bookmark: _Toc85736107]5.3.9		Bid Submission 		

5.3.9.1		Bids shall be submitted on the RFB, or in some case, the form of proposal provided with it, in accordance with the instructions to bidders.  The bidder, or his or her authorized agent, shall sign the bid and provide any other necessary and required information or attachments.  The bid shall be submitted in a sealed opaque envelope clearly marked with the information requested in the RFB, such as the RFB number and the opening date and time, to clearly mark and distinguish it as a bid.

[bookmark: s5_3_9][bookmark: _Toc85736108]5.3.10		Pre-bid Conferences 		

5.3.10.1		Pre-bid conferences may be held at the discretion of the CPO/DOP to explain the RFB which includes the procurement requirements, specifications, terms and conditions, and other relevant information concerning the bid or project.  The pre-bid conference shall be announced to all prospective bidders known to the CPO/DOP to have received an RFB.  The conference should be held long enough after the RFB has been issued to allow bidders to become familiar with the specifications, terms and conditions, but sufficiently before the bid opening to allow bidders enough time to consider the conference information and results in preparing their bid.

5.3.10.2		If the pre-bid conference is advertised as mandatory, only those vendors who attend the conference are eligible to bid.  A list of the attendees shall be made for the purchasing file.  Addenda and supplemental information issued after the mandatory pre-bid conference should be distributed only to those vendors who are eligible to bid.  Mandatory pre-bid conferences should be held when bidders need to made aware of unique circumstances, conditions, and situations that cannot adequately be explained in the RFQs, RFB, RFP or REOI.  

5.3.10.3		Nothing stated at the pre-bid conference shall change the RFB unless a change is made by written amendment called an “Addendum.”  A summary report of the conference may be provided to all those prospective bidders known to the CPO/DOP to have received an RFB.  If a conference summary report is made, it shall be placed in the purchasing file and become a matter of public record.

[bookmark: s5_4_10][bookmark: s5_3_10][bookmark: s5_4_11][bookmark: _Toc85736109]5.3.11		Addendum to an RFB 		

5.3.11.1		An Addendum to an RFB, if needed, shall be issued by the CPO/DOP and it shall be identified as such.  It shall reference the part(s) of the RFB amended or clarified and it shall be issued to all prospective bidders known by the CPO/DOP to have received an RFB.

5.3.11.2		An Addendum shall be issued by the CPO/DOP in time to allow prospective bidders to consider it in preparing their bids.  If the date and time set for receipt of bids will not allow sufficient time for such preparation, then the bid opening date and time shall be extended by the Addendum to afford bidders sufficient time.  The bidder shall acknowledge receipt of each Addendum in accordance with instructions in the bid documents.

5.3.11.3		An Addendum should be used for the following purposes:

a.	Make changes in the RFB such as changes in quantity, specifications, delivery schedule, opening time and date, terms and conditions, etc.;

b.	Correct defects or ambiguities; or

c.	Furnish to other bidders information given to one bidder if such information will assist the other bidders in submitting bids or if the lack of such information would prejudice the other bidders.

[bookmark: s5_3_11][bookmark: s5_4_12][bookmark: _Toc85736110]5.3.12		Pre-opening Modifications or Withdrawal of Bids 		

5.3.12.1		Bids over $50,000 may be modified or withdrawn by a bidder by written notice delivered in a sealed opaque envelope.  Said notice must be clearly marked as a bid modification or withdrawal on the envelope, it must reference the bid being modified or withdrawn on the envelope, and it must be received at the location designated for receipt of bids in the RFB prior to the date and time set for bid opening.  A bid may be modified or withdrawn by facsimile or electronic notice provided it is received at the location designated for receipt of bids prior to the date and time for receipt of bids.  If a bid is modified, the modification shall be made in such a manner so as not to reveal the bid result until the bid is opened.    

5.3.12.2		If a bid is withdrawn in accordance with this Section, the bid security, if any, shall be returned to the bidder.

5.3.12.3		All documents relating to the modification or withdrawal of a bid shall be made a part of the purchasing file.

[bookmark: _Toc85736111]5.3.13		Late Bids, Late Withdrawals, and Late Modifications 		

5.3.13.1		Any bid, withdrawal or modification received after the date and time set for receipt of bids is late.  No late bid, late modification, or late withdrawal will be considered.  The clock in the institution’s Purchasing Office shall be considered the official timepiece used to determine whether the bid, withdrawal, or modification was late.

[bookmark: _Toc85736112]5.3.14		Receipt, Opening, and Recording of Bids 		

5.3.14.1		Upon its receipt, each bid and modification shall be time and date stamped but not opened and shall be stored in a secure place until the date and time set for bid opening.

5.3.14.2		Bids, modifications and withdrawals shall be opened publicly, in the presence of one or more witnesses who are employees of the institution at the time, date and location designated in the RFB.  The name of each bidder, the bid price, and such other information as is deemed appropriate by the CPO/DOP, shall be read aloud or recorded at the time of bid opening; that is, the bids shall be tabulated or a bid abstract made.  The names and signatures of the institutional witnesses present at the bid opening shall also be recorded on the bid tabulation or abstract.  Following the opening the bids shall be available for public inspection.  Bidders may request a copy of a bid or bids and the institution shall have a reasonable amount of time to make the requested copies.  The CPO/DOP may also establish a reasonable charge for copying and handling costs.  

[bookmark: _Toc85736113]5.3.15		Trade Secrets, Confidential or Proprietary Data 		

5.3.15.1		A bidder by designating certain information or data submitted with a bid as confidential, proprietary, or a trade secret may as a result establish an exception to the public inspection policy for the information or data so designated.  Such designation shall be in accordance with Chapter 29B of the West Virginia Code and shall be made in writing by the bidder at the time the bid is submitted.  A bidder may not claim this designation after bids have been opened.  Information or data so designated shall be readily separable from the bid in order to facilitate public inspection of the non-confidential portion of the bid.  Prices, brands, model, or catalog numbers of the items offered, deliveries, and terms of payment shall be available for public inspection following the bid opening regardless of any designation to the contrary.

5.3.15.2		If an interested party wishes to inspect information or data designated by a bidder as confidential, proprietary or a trade secret, such request shall be made in writing.  The CPO/DOP shall examine the information or data to determine the validity of any request for nondisclosure.   The CPO/DOP shall inform the parties involved of his or her decision about disclosure in writing.  If any of the parties object to the CPO/DOP's decision, a protest must be filed in writing within five calendar days after receiving the decision; otherwise, the CPO/DOP's decision shall be final.  Following award of the contract or purchase order, the bids shall be open to public inspection, subject to any continuing prohibition on the disclosure of confidential, proprietary or trade secret information or data.

[bookmark: s5_3_15]5.3.16		Mistakes in Bids 
[bookmark: _Toc85736114]			

[bookmark: _Toc85736115]5.3.16.1		Mistakes Discovered Before the Bid Opening	:  A bidder may correct mistakes discovered before the time and date set for bid opening by withdrawing or correcting the bid as provided in "Pre-opening Modification or Withdrawal of Bids," subparagraph 5.3.12.

[bookmark: _Toc85736116]5.3.16.2		Mistakes Discovered After the Bid Opening but Before Award	:  Correction or withdrawal of a bid because of an inadvertent, nonjudgmental mistake in the bid requires careful consideration to protect the integrity of the competitive bidding process, and to assure fairness.  If the mistake is attributable to an error in judgment, the bid may not be corrected.  A bid correction or withdrawal because of a nonjudgmental mistake is permissible but only to the extent that it is not contrary to the interest of the institution or the fair treatment of other bidders. When the CPO/DOP knows or has reason to conclude that a mistake has been or may have been made, he or she should request the bidder to confirm the bid.  Situations in which confirmation should be requested include obvious, apparent errors on the face of the bid or a bid unreasonably lower (or higher) than the other bids submitted.  Unit price shall be the governing factor if an error is made in extending the unit price.  If the bidder alleges a mistake, the bid may be corrected or withdrawn if the conditions set forth below are met:

[bookmark: _Toc85736117]a.	Minor Informalities or Irregularities	: Minor informalities or irregularities, or significant mistakes that can be waived or corrected without prejudice to other bidders, which are evident after examining the bid, are considered matters of form rather than substance; that is, the effect on price, quantity, quality, or terms and conditions is negligible.  The CPO/DOP may waive such informalities or irregularities or allow the bidder to correct such mistakes, depending on which is in the best interest of the institution.  An example is the failure of a bidder to sign the bid, but only if the unsigned bid is accompanied by other material indicating the bidder’s intent to be bound.  Another example is the lack of specifications on alternate bids.  Additional specifications may be requested to make an accurate determination.

[bookmark: _Toc85736118]b.	Mistakes Where Intended Correct Bid Is Evident	: If the mistake and the intended correct bid are clearly evident on the face of the bid document, the bid shall be corrected to the intended correct bid and may not be withdrawn.  Examples of mistakes that may be clearly evident on the face of the bid document are typographical errors, errors in extending unit prices, transposition errors, and arithmetical errors.

[bookmark: _Toc85736119]c.	Mistakes Where Intended Correct Bid Is Not Evident	:  A bidder may be permitted to withdraw a low bid if: (1) a mistake is clearly evident on the face of the bid document but the intended correct bid is not similarly evident; or (2) the bidder submits proof of evidentiary value which clearly and convincingly demonstrates the mistake.

[bookmark: s5_3_15_3][bookmark: s5_4_16_3]5.3.16.3		The CPO/DOP may reject an erroneous bid after the bid opening, upon request of the bidder, if all of the following conditions exist: 

a.	An error was made that materially affected the bid or proposal; 

b.	Rejection of the bid or proposal would not cause a hardship on the institution other than losing an opportunity to receive materials, supplies, equipment, services and/or printing at a reduced cost; and 

c.	Enforcement of the part of the bid or proposal in error would be unconscionable.

[bookmark: _Toc85736120]5.3.16.4		Mistakes Discovered After Award	:  Mistakes shall not be corrected after award of the contract except where the CPO/DOP makes a written determination that it would be unconscionable not to allow the mistake to be corrected.

[bookmark: s5_3_15_5][bookmark: _Toc85736121]5.3.16.5		CPO/DOP's Determination	:  When a bid is corrected or withdrawn, or correction or withdrawal is denied, the CPO/DOP shall prepare a written determination showing that the relief was granted or denied in accordance with this Purchasing Procedures Manual.

[bookmark: s5_4_17][bookmark: _Toc85736122]5.3.17		Bid Evaluation and Award 		

5.3.17.1		The contract is to be awarded to the lowest responsible and responsive bidder.  No bid shall be evaluated for any requirements or criteria that are not disclosed in the RFB.

5.3.17.2		A bid may be rejected if: (a) the product quoted does not meet compatibility requirements; (b) where in certain circumstances a partial bid is not acceptable; (c) when timely delivery requirements are significant to the purchase; and/or (d) when the bidder fails to comply with the stated terms and conditions.

5.3.17.3		Following determination of product acceptability, if any is required; bids will be evaluated to determine the lowest responsible and responsive bidder.  Consideration shall be given to such factors as quality (meeting specifications), price, time of delivery, cost of delivery and other terms and conditions considered prudent, as set forth in the RFB.  In some cases, multiple or split awards may be made if determined by the CPO/DOP to be in the best interest of the institution.

5.3.17.4		Nothing in this section shall preclude an award to a bidder submitting a higher quality product or item than that designated in the RFB if such bidder submitted the lowest bid.

5.3.17.5	Vendors that have been debarred or are in default with Unemployment Compensation or Workers’ Compensation are not eligible to bid on or receive contracts to supply goods and services to the state and its subdivisions for a specified period of time.  See paragraph 4.4 in this Manual for more information on debarment and paragraph 4.5 about default with Unemployment Compensation or Workers’ Compensation.  Before a contract or purchase order is issued the debarment list and the Bureau of Employment programs’ default database should be checked to make sure a vendor is not listed. If the vendor is listed, the vendor is not eligible for a contract or purchase order.

5.3.17.6		Negotiation with a bidder or bidders is not permitted; however, clarifications that do not alter a bid are permitted.

[bookmark: _Toc85736123]5.3.18		Low Tie Bids 		

5.3.18.1		Low tie bids are low responsive bids from responsible bidders that are identical in price and which meet all the requirements and criteria set forth in the RFB.

5.3.18.2		At the discretion of the CPO/DOP, award may be made in any permissible manner that will discourage tie bids.  When tie bids occur, the tie will be broken and an award made by allowing the tie bidders to make a "best and final offer," by a flip of a coin, or any other impartial method deemed prudent by the CPO/DOP.

[bookmark: _Toc85736124]5.3.19		Documentation of Award 		

5.3.19.1		Following an award, if it is not apparent on the face of the bid, a record showing the basis for determining the successful bid shall be made a part of the purchasing file, and the successful bid shall be marked as the successful bid.   

[bookmark: _Toc85736125]5.3.20		Publicizing Awards 		

5.3.20.1		Written notice via letter, memorandum, electronic transmission or a purchase order shall be sent to the successful bidder.  Notice of the award shall be posted or otherwise made available in the institution's purchasing office for competitive transactions greater than $50,000.

[bookmark: _Toc85736126]5.4	Request for Proposals (RFP) 		

5.4.1		Competitive sealed bidding is the preferred method of procurement; however, if the use of competitive sealed bidding is either not practicable or not advantageous to the institution, a contract may be entered into by an RFP.

5.4.2		The words "practicable" and "advantageous" are to be given ordinary dictionary meanings.  The term "practicable" denotes what may be accomplished or put into practical application.  "Advantageous" connotes a judgmental assessment of what is in the institution's best interest.  An RFP may be practicable, that is reasonably possible, but not necessarily advantageous, that is, in the institution's best interest.

5.4.3		The key element in determining advantageousness will be the need for flexibility.  The RFP method allows for the following:

a.	It permits discussions with competing offeror and changes in their proposals, including price; and

b.	It allows comparative judgmental evaluations to be made when selecting among acceptable proposals for award of the contract.

5.4.4		Competitive sealed bidding normally requires award to a low bidder who agrees in its bid to perform without condition or reservation in accordance with the purchase description, delivery or performance schedule, and all other terms and conditions of the RFB.  Factors to be considered in determining whether competitive sealed bidding is not practicable include:

a.	Whether the contract needs to be other than a fixed-type;

b.	Whether oral or written discussions may need to be conducted with offerors concerning technical and price aspects of their proposals;

c.	Whether offerors may need to be afforded the opportunity to revise their proposals, including price;

d.	Whether the award may need to be based upon a comparative evaluation, as stated in the RFP, or differing price, quality, and contractual factors in order to determine the most advantageous offering.  Quality factors include technical and performance capability and the content of the technical proposal; and
	
e.	Whether the primary consideration in determining award may not be the price.

5.4.5		An important difference between Requests for Proposals and competitive sealed bidding is the finality of initial offers.  Under a RFP, alterations in the nature of the proposal and/or in prices may be made after proposals are opened.

5.4.6		The RFP method of purchasing is used to obtain goods and services when sufficient knowledge or expertise does not exist to adequately specify the details of the desired result.  The desired result is written into the RFP.  The vendor responds to the RFP with a proposal identifying the intended approach to meet the desired result along with a proposed price or fee.  Terms and conditions of the contract shall be included in the RFP, along with pre-established award criteria based on value or points.  Whenever desirable, interviews may be conducted with interested parties for clarification and/or determination of qualifications and experience prior to an award.  Requests for Proposals go beyond price alone.  They also look at the vendor's ability and resources to furnish the desired service to get the desired result.  Quality of service and performance are important considerations.  RFPs are primarily used for large dollar projects requiring a high level of expertise on the part of the vendor.
	 
[bookmark: _Toc85736127]5.5		Content of the RFP 		

5.5.1		An RFP shall be prepared in accordance with subparagraph 5.3.2, RFBs, and may also include:

a.	A statement that discussions may be held with offerors who submit proposals that are under further or final consideration for award, but that proposals may be accepted without such discussions; and

b.	A statement of when and how price should be submitted.

[bookmark: _Toc85736128]5.6		Proposal Preparation Time 		

5.6.1		Proposal preparation time shall be set to provide vendors a reasonable time to prepare their proposals.  Thirty calendar days is recommended but the CPO/DOP shall provide not less than 14 calendar days.

[bookmark: p5_8][bookmark: _Toc85736129]5.7		Public Notice (Advertising and Posting) 		 

5.7.1		Public notice shall be given by distributing the RFP in the same manner provided for distributing an RFB in subparagraph 5.3.6, Advertising for Bids $50,000 and above.

[bookmark: _Toc85736130]5.8		Pre-proposal Conferences 		

5.8.1		Pre-proposal conferences may be conducted in accordance with subparagraph 5.3.9, Pre-bid Conferences.   Any such conference should be held prior to submission of initial proposals.

[bookmark: _Toc85736131]5.9		Addendum to an RFP 		

5.9.1		An addendum to an RFP may be made in accordance with subparagraph 5.3.10, Addendum to an RFB, prior to the date and time for submission of proposals.

[bookmark: _Toc85736132]5.10		Pre-opening Modification or Withdrawal of Proposals 		

5.10.1		Proposals may be modified or withdrawn prior to the established date and time for the proposal opening in accordance with subparagraph 5.3.11, Pre-opening Modification or Withdrawal of Bids.  

[bookmark: _Toc85736133]5.11		Late Proposals, Late Withdrawals and Late Modifications 		

5.11.1		Any proposal, withdrawal, or modification received after the established date and time due at the place designated for receipt of proposals is late.

[bookmark: _Toc85736134]5.12		Receipt and Registration of Proposals 		

5.12.1		Packages containing proposals and modifications shall be date and time stamped upon receipt and held in a secure place until the established date and time due.  Proposals shall be opened in the presence of one or more witnesses who are employees of the institution.  After the date established for receipt of proposals, a register of all proposals shall be prepared which shall include the name and address of each offeror, the number of modifications received, if any, and a description sufficient to identify the goods or services offered. Proposals and modifications shall be shown only to institutional personnel having a legitimate interest in them prior to award of a contract.

[bookmark: _Toc85736135]5.13		Evaluation of Proposals 		

5.13.1		The RFP shall state all of the evaluation factors, their relative importance, and how the fee or price will be evaluated in relation to the other evaluative criteria.

5.13.2		The evaluation of proposals shall be based on the evaluation factors set forth in the RFP.  Numerical rating systems may be used but are not required.  Factors or evaluative criteria not stated in the RFP shall not be considered in evaluating the proposals.

5.13.3		For the purpose of conducting discussions with individual offerors, proposals shall be initially classified as acceptable, potentially acceptable, or unacceptable.

	
[bookmark: _Toc85736136]5.14		Proposal Discussions with Individual Offerors 		

5.14.1		The term "offerors" includes only those vendors submitting proposals that are acceptable or potentially acceptable. The term shall not include vendors who submitted unacceptable proposals.

5.14.2		Discussions or interviews may be held to promote understanding of the institution's requirements and the offerors' proposals, and to facilitate arriving at a contract that will be most advantageous to the institution taking into consideration price and the other evaluation factors set forth in the RFP.

5.14.3		Offerors shall be accorded fair and equal treatment with respect to any opportunity for discussions, interviews and revisions of proposals.  The CPO/DOP should establish procedures and schedules for conducting discussions and interviews.  If during discussions and interviews, there is a need for a substantial clarification or a change in the RFP, it may be amended to incorporate such clarification or change.  Auction techniques (revealing one offeror's proposal to another) and disclosure of any information derived from competing proposals are prohibited. Any substantial oral clarification of a proposal shall be reduced to writing by the offeror.

5.14.4		Best and Final Offers:  The CPO/DOP shall establish a common date and time for the submission of best and final offers if necessary.  Best and final offers shall be submitted only once; provided, however, the CPO/DOP may make a written determination that it is in the institution's best interest to conduct additional discussions or change the institution's requirements and require another submission of best and final offers.  Otherwise, no discussion of or changes in the best and final offers shall be allowed prior to award.  Offerors shall also be informed that if they do not submit a notice of withdrawal or another best and final offer, their immediate previous offer will be construed as their best and final offer.

[bookmark: _Toc85736137]5.15		Mistakes in Proposals 		

[bookmark: _Toc85736138]5.15.1		Mistakes Discovered Before An Award		:  When the CPO/DOP knows or has reason to conclude before an award that a mistake has been made in a proposal, he or she should request the offeror to confirm the proposal.  If the offeror alleges a mistake, the proposal may be corrected or withdrawn during any discussions or interviews that are held, or if the conditions set forth below are met.  The following presents four situations in which mistakes in proposals are discovered after receipt of proposals but before award:

a.	Once discussions are commenced with any offeror or after best and final offers are requested, any offeror may freely correct any mistake by modifying or withdrawing the proposal until the date and time set for receipt for best and final offers.

b.	Minor informalities, unless otherwise corrected by an offeror as provided herein, shall be treated as they are under competitive sealed bidding in subparagraph 5.3.15, Mistakes in Bids, clause 5.3.15.3. 

c.	If discussions are not held or if the best and final offers upon which the award will be made have been received, mistakes may be corrected and the intended correct offer considered only if:

1.	The mistake and the intended correct offer are clearly evident on the face of the proposal, in this event the proposal may not be withdrawn; or

2.	The mistake is not clearly evident on the face of the proposal, but the offeror submits proof of evidentiary value which clearly and convincingly demonstrates both the existence of a mistake and the intended correct offer, and such correction would not be contrary to the fair and equal treatment of the other offerors.

d.	If discussions or interviews are not held, or if the best and final offers upon which award will be made have been received, the offeror may be permitted to withdraw the proposal if:

1.	The mistake is clearly evident on the face of the proposal and the intended correct offer is not;

2.	The offeror submits proof of evidentiary value which clearly and convincingly demonstrates the intended correct offer; or 

3.	The offeror submits proof of evidentiary value which clearly and convincingly demonstrates the intended correct offer, but to allow correction would be contrary to the fair and equal treatment of the other offerors.

[bookmark: _Toc85736139]5.15.2		Mistakes Discovered After Award		:  Mistakes discovered after an award shall not be corrected after the contract is issued except when the CPO/DOP finds it would be unconscionable not to allow the mistake to be corrected.

[bookmark: _Toc85736140]5.15.3		Documentation of Determination		:  When a proposal is corrected or withdrawn, or correction or withdrawal is denied, a written determination shall be prepared showing that relief was granted or denied.  The CPO/DOP shall prepare the determination, except when the decision was made under the clause 5.3.15.5, Minor Informalities or Irregularities.  In this situation, the Buyer handling the procurement may prepare the determination.

[bookmark: _Toc85736141]5.16		Award 		

5.16.1		The CPO/DOP or designee shall make a written determination showing the basis on which the award was found to be most advantageous to the institution based on the factors and evaluative criteria set forth in the RFP.
[bookmark: s5_17_2]
[bookmark: s5_16_2]5.16.2	Vendors that have been debarred or are in default with Unemployment Compensation or Workers’ Compensation are not eligible to bid on or receive contracts to supply goods and services to the state and its subdivisions for a specified period of time.  See paragraph 4.4 in this Manual for more information on debarment and paragraph 4.5 about default with Unemployment Compensation or Workers’ Compensation.  Before a contract or purchase order is issued the debarment list and Bureau of Employment Programs’ database should be checked to make sure a vendor is not listed. If the vendor is listed, the vendor is not eligible for a contract or purchase order.

[bookmark: _Toc85736142]5.17		Competitive Selection Procedures for Professional Services 		

5.17.1		These procedures apply to procurement of the services of accountants, land surveyors, clergy, physicians, lawyers, or others as applicable.  Except as authorized under Sole/Single Source Procurement or Emergency Procurement, formal competitive selection procedures shall be used for procurement of professional services in excess of $50,000.   For the services of architects and engineers, please refer to subparagraph 5.17.4.

5.17.2	The competitive selection procedure for professional services is similar to the process used for competitive sealed proposals (RFPs); however, greater weight is given to the ability to perform the service as reflected by technical training, education and experience, and in some cases artistic and aesthetic values and capabilities.  In these cases, price may be a secondary consideration.

[bookmark: s5_18_3]5.17.3	See subparagraph 5.16.2 about the prohibition on awarding contracts to vendors that have been debarred or are in default with Unemployment Compensation or Workers’ Compensation


[bookmark: s5_17_4][bookmark: _Toc85736143]5.17.4	Hiring Architects and Engineers		:  The process for hiring architects and engineers is set forth in Chapter 5G of the West Virginia Code.    The Legislature has decided that it is the policy of the state, and its political subdivisions, to procure architectural or engineering services or both on the basis of demonstrated competence and qualification for the type of professional services required.  The contract for architectural and engineering services shall be AIA Document B141, Agreement Between Owner and Architect, with the standard Supplementary Conditions for this agreement that have been approved by the Attorney General (See Appendix A)

[bookmark: _Toc85736144]5.17.4.1	Procurement of Architectural and Engineering Services for Projects Estimated to Cost $250,000 and Greater	

a. Firms engaged in the lawful practice of the profession shall be encouraged to submit expressions of interest.  See paragraph 5.19 for what to include in a Request for Expressions of Interest.

b. All such jobs (projects) shall be announced by a Class II legal advertisement which requires publishing in a qualified newspaper once a week for two successive weeks.  "Once a week for two successive weeks" means two publications of a legal advertisement in a qualified newspaper occurring within a period of fourteen consecutive days with at least an interval of six full days within the period between the date of the first publication and the date of the second publication.   For additional information refer to West Virginia Code §59-3.  In addition, a notice should be provided to the West Virginia Chapter of the American Institute of Architects (AIA West Virginia).

c. A committee of three to five representatives of the institution initiating the request shall evaluate the statements of qualifications and performance data and other materials submitted by interested firms and select at least three firms that, in their opinion, are best qualified to perform the desired service.

d. Interviews with each firm selected shall be conducted and the committee shall conduct discussions regarding anticipated concepts and proposed methods of approach to the assignment.

e. The committee shall then rank, in order of preference, no less than three professional firms deemed to be the most highly qualified to provide the services required, and shall commence scope of service and price negotiations with the highest qualified professional firm for architectural or engineering services.

f. Should the institution be unable to negotiate a satisfactory contract with the professional firm considered to be the most qualified, at a fee determined to be fair and reasonable, price negotiations with the firm of second choice shall commence. Failing accord with the second most qualified professional firm, the committee shall undertake price negotiations with the third most qualified professional firm.

g. Should all negotiations fail, the institution may start the Request for Expressions of Interest process over.

[bookmark: _Toc85736145]5.17.4.2	Procurement of Architectural and Engineering Services for Projects Estimated to Cost Less than $250,000	 

a. In the procurement of architectural and engineering services for projects estimated to cost less than $250,000, the institution shall seek competition.  The institution shall conduct discussions with three or more professional firms solicited on the basis of known or submitted qualifications for the assignment prior to the awarding of any contract.

b. If a judgment is made by the CPO/DOP that special circumstances exist and that seeking competition is not practical, the institution may select a firm on the basis of previous satisfactory performance and knowledge of the institution’s facilities and needs. After selection, the institution and firm shall develop the scope of services required and negotiate a fee and a contract.

[bookmark: _Toc85736146]5.18		Public Notice in Competitive Selection Procedures (Advertising and Posting) 		

5.18.1		Notice of the need for professional services shall be made by the CPO/DOP in the form of an RFP or Request for Expressions of Interest.  Adequate public notice shall be given as provided in paragraph 5.7, and such notice shall also consist of distributing the RFP or REOI to persons who are or may be interested in performing the services required by the proposed contract.  In the case of architectural and engineering services, notice shall be as described in subparagraph 5.17.3.

[bookmark: p5_20][bookmark: _Toc85736147]5.19		RFP or REOI 		

5.19.1		The RFP or REOI shall be in the form specified by the CPO/DOP and shall contain at least the following information:

a.	The type of services required;

b.	A description of the work involved or scope of the project;

c.	An estimate of when and for how long the services will be required;

d.	The type of contract to be used;

e.	A date by which proposals or expressions of interest for the performance of the services shall be submitted;

f.	A statement that the proposals or expressions of interest shall be in writing;

g.	A statement that offerors may designate those portions that contains trade secrets or other proprietary data that may remain confidential;

h.	A request for total cost and price if the institution deems it necessary for budgeting considerations, except for architectural and engineering services. As stipulated in the State Code, fee information is not to be requested for architectural and engineering services in the Request of Expressions of Interest;

i.	A statement of the minimum information that the proposal or expression of interest should contain, includes the following:

1.	The name of the offeror, the location of the offeror's principal place of business and, if different, the place of performance of the proposed contract;

2.	The age of the offeror's business and average number of employees over a previous period of time, if deemed relevant by the CPO/DOP, and specified in the RFP or REOI;

3.	The abilities, qualifications, and experience of all persons who would be assigned to provide the required services;

4.	A listing of other contracts under which services similar in scope, size, or discipline to the required services were performed or undertaken within a previous period of time, as specified in the RFP or REOI; and

5.	A plan, giving as much detail as practical, explaining how the services will be performed; and

j.	The factors and evaluative criteria to be used in the evaluation and selection process and their relative importance.

5.19.2		Proposals shall be evaluated only on the basis of evaluation factors and criteria stated in the RFP or REOI.  The following factors and criteria may be appropriate to use in conducting the evaluation.  The relative importance of these and other factors and criteria will vary according to the type of service needed.  The following are suggested as minimum factors or criteria:

a.	The plan for performing the required service;
	
b.	Ability to timely perform the services as reflected by technical training and education, general experience, specific experience in providing the required services, and the qualifications and abilities of personnel proposed to be assigned to perform the services;
	
c.	The personnel, equipment, and facilities to perform the services currently available or demonstrated to be made available at the time of contracting; and
	
d.	A record of past performance in successfully providing or performing similar work and services.

5.19.3		Preproposal conferences, as appropriate, may be conducted.  Such a conference may be held any time prior to the date established for submission of proposals or expressions of interest.

[bookmark: _Toc85736148]5.20		Receipt and Handling of Proposals and Expressions of Interest 		

5.20.1		Receiving, Opening and Registration:  Proposals, expressions of interest and modifications shall be date and time stamped upon receipt and held in a secure place until the established date and time due.  Proposals or expressions of interest shall not be disclosed to unauthorized persons prior to an award, but shall be opened in the presence of one or more witnesses who are employees of the institution.  A register of proposals or expressions of interest shall be prepared which shall include the name and address of each offeror, the number of modifications received, if any, and a description sufficient to identify the services offered.

5.20.2		Requests for Nondisclosure of Data:  If an offeror has requested in writing, at the time the proposal or expression of interest is submitted, nondisclosure of trade secrets and other proprietary or confidential data, as provided in Chapter 29B of the West Virginia Code, the CPO/DOP or designee shall examine the request to determine its validity prior to entering into negotiations.  If the parties do not agree as to the disclosure of data in the contract, the CPO/DOP conducting the procurement, or a designee, shall inform the offeror in writing what portion of the proposal shall be disclosed and that, unless the offeror withdraws the proposal or protests in writing, the proposal will be so disclosed.

[bookmark: _Toc85736149]5.21		Selection of the Best Qualified Offerors 		

5.21.1		After evaluating the proposals or expressions of interest based on the stated evaluative factors or criteria and after validating qualifications, the CPO/DOP or designee shall select in the order of their respective qualification rankings no fewer than three acceptable offers, or a lesser number if less than three acceptable proposals were received, that are deemed to be the best qualified to provide the required services.  If discussions or interviews are to be held, the CPO/DOP or designee shall schedule a date, time and place and notify the selected offerors; otherwise, the CPO/DOP or designee shall begin fee and contract negotiations, if any are required, with the highest ranked offeror.

[bookmark: _Toc85736150]5.22		Discussions and+ Interviews 		

5.22.1		The CPO/DOP, or designee, managing the procurement shall evaluate all proposals submitted and may hold discussions or interviews with any offeror.  The purpose of such discussions shall be to:

a.	Determine in greater detail each offeror's qualifications; and/or

b.	Explore with the offeror the scope and nature of the required services, the offeror's proposed method of performance, and the relative utility of alternative methods of approach.

5.22.2		During or following the interviews, the offerors are to be ranked by the evaluation committee from the highest to the least qualified.  

5.22.3		The CPO/DOP or designee shall not disclose information derived from proposals submitted by other offerors during discussions and interviews, and other employees of the institution on the evaluation committee shall not disclose information contained in any proposal until after an award has been made.  After the award, all proposals or expressions of interest shall be open to public inspection, except for trade secrets, proprietary and confidential data and information.

5.22.4		Proposals may be modified or withdrawn at any time prior to the conclusion of discussions.

[bookmark: _Toc85736151]5.23		Negotiation and Award of Contract 		

5.23.1		The CPO/DOP or designee managing the procurement shall award a contract to the best qualified offeror as determined during the selection process for the required services at a mutually acceptable fee. 

5.23.2		If fee and contract negotiations are necessary, the CPO/DOP or designee shall begin such negotiations with the best qualified offeror.  Elements of negotiation may include but are not limited to:

a.	Making certain that the offeror and the institution have a clear understanding of the scope of work, specifically, the essential requirements involved in providing the required services;

b.	Arriving at a mutually acceptable agreement, and establishing a fee and reimbursable expenses; and

c.	Determining that the offeror will make available the necessary personnel and facilities to perform the services within the required time.

5.23.3		If negotiations with the best qualified offeror cannot be satisfactorily concluded, the CPO/DOP or designee shall so state in writing giving the reasons therefore and shall place this document in the purchasing file.  The CPO/DOP or designee shall advise such offeror of the termination of negotiations which shall be confirmed by written notice.

5.23.4		Upon failure to negotiate a contract with the best qualified offeror, the CPO/DOP or designee may enter into negotiations with the next most qualified offeror.  If compensation, contract requirements, and contract documents can be agreed upon, then the contract shall be awarded to that offeror.  If negotiations again fail, negotiations shall be terminated and commenced with the next most qualified offeror.

5.23.5	If, after failing to negotiate an agreement with the best qualified offeror, the CPO/DOP may cancel the procurement at any time and begin the process again if he or she determines it is in the best interest of the institution to do so.

5.23.6	See subparagraph 5.16.2 about the prohibition on awarding contracts to vendors that have been debarred or are in default with Unemployment Compensation or Workers’ Compensation.

[bookmark: _Toc85736152]5.24		Notice of Award 		

5.24.1		Written notice of an award shall be public information and made a part of the purchasing file.

[bookmark: _Toc85736153]5.25		Memorandum of Evaluation, Negotiation and Award 		

5.25.1		At the conclusion of negotiations, if any, resulting in a contract award, the CPO/DOP or designee managing the procurement shall prepare a memorandum setting forth the basis of the award.  This memorandum shall include but not necessarily be limited to:

a.	How the evaluation factors stated in the RFP or REOI were applied to determine the best qualified offeror; and

b.	The principal elements of the negotiation, if any, including significant considerations relating to price and other terms of the contract.

[bookmark: _Toc85736154]5.26		Cancellation of Solicitations; Rejection of Bids, Proposals or Expressions of Interest 		

5.26.1		These guidelines are intended to provide information to the CPO/DOP concerning cancellation of any solicitations whether issued under competitive sealed bidding, RFPs  or REOI, small purchases, or any other procurement method; and rejection of bids, proposals, or expressions of interest in whole or in part.

5.26.2		Solicitations should only be issued when there is a valid procurement need unless the solicitation states that it is for information purposes only.

5.26.3		Preparing and distributing a solicitation requires the expenditure of time and funds.  Businesses likewise incur expenses in examining and responding to solicitations. Although issuance of a solicitation does not compel award of a contract, a solicitation should be canceled only when there are cogent and compelling reasons to believe that the cancellation of the solicitation is in the institution's best interest.

[bookmark: _Toc85736155]5.26.4		Cancellation of a Solicitation 		

5.26.4.1		Each solicitation issued by the institution shall state that the solicitation may be canceled.

[bookmark: _Toc85736156]5.26.4.2		Cancellation Prior to Opening	:  A solicitation may be canceled in whole or in part when the CPO/DOP determines in writing that such action is in the institution's best interest for reasons including but not limited to:

a.	The institution no longer requires the materials, supplies, equipment, services, printing, repairs and alterations or construction;

b.	The institution no longer can reasonably expect to fund the procurement; or 

c.	Proposed amendments to the solicitation would be of such magnitude that a new solicitation is desirable.

[bookmark: _Toc85736157]5.26.4.3		Cancellation after the Opening	:  Prior to award, all bids, proposals or expressions of interest may be rejected in whole or in part when the CPO/DOP determines in writing that such action is in the institution's best interest for reasons including but not limited to:

a.	The materials, supplies, equipment, services, printing, repairs and alterations, or construction being procured are no longer required;

b.	Ambiguous or otherwise inadequate specifications were part of the solicitation;

c.	The solicitation did not provide for consideration of all factors of significance to the institution;

d.	Prices exceed available funds and it would not be appropriate to adjust quantities to come within available funds;

e.	All otherwise acceptable bids, proposals or expressions of interest received are at clearly unreasonable prices; or

f.	There is reason to believe that the bids, proposals or expressions of interest may not have been independently arrived at in open competition, may have been collusive, or may have been submitted in bad faith.

[bookmark: _Toc85736158]5.26.5		Rejection of Individual Bids or Proposals 		

5.26.5.1		Each solicitation issued by the institution shall provide that any quotation, bid, proposal or expression of interest may be rejected in whole or in part when it is in the best interest of the institution as provided in this Purchasing Procedures Manual.

[bookmark: _Toc85736159]5.26.5.2		Reasons for Rejection	: Reasons for rejecting a quotation, bid, proposal or expression of interest include but are not limited to:

a.	The business that submitted the quotation, bid, proposal or expression of interest is identified as not being a responsible firm;

b.	The quotation, bid, proposal or expression of interest is not responsive, that is, it does not conform in all material respects to the RFQ, the RFB, the RFP or the REOI;

c.	The materials, supplies, equipment, service, printing, repair and alteration, or construction offered is unacceptable by reason of its failure to meet the requirements of the specifications, or permissible alternates, or other acceptable criteria set forth; and 

d.	The quoted or proposed price or fee is clearly unreasonable.

[bookmark: _Toc85736160]5.26.6		Notice of Cancellation or Rejection to Vendors 		

5.26.6.1		When a solicitation is canceled, notice of cancellation shall be sent to all businesses solicited or known by the CPO/DOP or designee to have received an RFQ, an RFB, an RFP or an REOI.  The notice of cancellation shall:
	
a.	Identify the solicitation;

b.	Briefly explain the reason for cancellation; and

c.	When appropriate, explain that an opportunity will be given to compete on any re-solicitation or any future procurement of similar materials, supplies, equipment, services, printing, repairs and alterations or construction.

[bookmark: _Toc85736161]5.26.7		Documentation of Cancellation or Rejection 		

5.26.7.1		The reason(s) for cancellation or rejection shall be made a part of the procurement file and shall be available for public inspection.

[bookmark: _Toc85736162]5.27		Disposition of Quotations, Bids, Proposals or Expressions of Interest 		

5.27.1		When quotations, bids, proposals or expressions of interest are rejected, or a solicitation is canceled after quotations, bids, proposals or expressions of interest are received; those which have been opened shall be retained in the procurement file.  If they are unopened, they shall be returned to the bidders or offerors upon request, or otherwise retained in the procurement file.

[bookmark: _Toc85736163]5.28		Sole/Single Source Procurement 		

5.28.1		Sole source and single source procurement are not permissible unless the materials, supplies, equipment, services and printing needed are available from only one supplier.  A requirement for a particular proprietary item does not justify sole or single source procurement if there is more than one potential bidder or offeror for that item.  Single source procurement is permitted only when the goods and services are of such a unique nature that they cannot be acquired from any other source.  The following are examples of circumstances that could necessitate sole/single source procurement:

a.	Where the compatibility of equipment, accessories, or replacement parts is the paramount consideration;

b.	The item cannot be obtained through ordinary purchasing procedures and methods;

c.	The item is available from a state spending unit or other institution with preference under the West Virginia Code; and

d.	Where specific and unique items are called for on a grant or contract.

5.28.2		The determination as to whether procurement shall be made as a sole/single source shall be made by the CPO/DOP.  Such determination and the basis therefore shall be in writing. The CPO/DOP may specify the application of such determination and the duration of its effectiveness.  In cases of reasonable doubt, competition should be solicited.  Any request that procurement be restricted to one potential supplier shall be accompanied by an explanation as to why no other will be suitable or acceptable to meet the need.

[bookmark: _Toc85736164]5.29		Emergency Procurement 		

5.29.1		Emergency Purchases Using a Purchase Order:  Emergency purchases may be made when there exists a threat to public health, welfare, or safety such as may arise by reason of floods, epidemics, riots, equipment failures, loss of essential function of the institution, or to meet bona fide emergencies arising from unforeseen causes, including delays by contractors, delays in transportation, and unanticipated volume of work, provided that such emergency procurement shall be made with such competition as is practicable under the circumstances.  A written determination of the basis for the emergency and for the selection of the particular contractor shall be included in the purchase file and shall be open to public inspection.  Emergency procurement shall be limited to those materials, supplies, equipment, services, printing, repairs and alterations, or construction items necessary to meet the emergency.  

5.29.2		Emergency purchases exceeding $50,000 that requires a purchase order must receive the prior approval of the CPO/DOP or designee.  

5.29.3		Emergency purchases shall not be used for hardship resulting from neglect, poor planning or lack of organization by the spending unit.

[bookmark: _Hlk59874164]5.29.4	Emergency Purchases Using the State Purchase Card:  As provided in West Virginia Code §18B-5-9, the Council, Commission and each institution shall maintain one purchase card for use only in and for situations declared to be an emergency by the president and approved by the Chancellor.  Such emergencies shall include but not be limited to (1) partial or total destruction of a campus facility; (2) loss of a critical component of utility infrastructure; (3) heating; (4) ventilation or air conditioning failure in an essential academic building; (5) loss of campus road, parking lot or campus entrance; or (6) local, regional, or national emergency situation that has a direct impact on the campus.  Use of the purchase card for emergency purchases shall be governed by state law and the rules and procedures issued by the State Auditor. 

[bookmark: _Toc85736165]5.30		Open End Contracts, Federal Contracts, Contracts Issued by Cooperative Buying Groups and Consortia, Bulk Purchase Contracts and Contracts Issued through Reverse Bidding and Electronic Marketplaces		

5.30.1		The Council, Commission, the governing boards and their institutions may enter into open-end contracts, bulk purchase contracts and contracts issued through reverse bidding and electronic marketplaces for materials, supplies, equipment, services and/or printing to supply their respective needs in the form of statewide contracts, blanket orders or price agreements.  Once issued, purchases and acquisition may be made from these contracts without securing any other quotations, bids, proposals, or expressions of interest.  

5.30.2		The Council, Commission, the governing boards and their institutions may, without securing quotations, bids, proposals or expressions of interest, make purchases from the federal government and from federal government contracts, and contracts issued by cooperative buying groups and consortia, if the materials, supplies, equipment, services, and printing to be purchased are available from the federal government and from federal government contracts, and if this is the most financially advantageous manner of making such purchases.

[bookmark: _Toc85736166]5.31		Motor Vehicle Purchases 		

5.31.1	Purchase and leasing of motor vehicles shall be consistent with state law, the rules, policies and procedures of the Council, Commission and the governing board having jurisdiction. The Vice Chancellor for Administration may issue additional policies and procedures if deemed appropriate to manage the purchase and lease of vehicles.

[bookmark: _Toc85736167]5.32	Leases for Grounds, Buildings, Office Space or Other Space	

5.32.1	As provided in West Virginia Code §18B, the Council, Commission and the governing boards have the authority, in the name of the state, to lease, or offer to lease, as lessee, any grounds, buildings, office or other space, the rental of which is required by the Council, Commission or the governing board for the institutions under their jurisdiction.  The lease agreement used should be the agreement preapproved by the Attorney General, without modification to the terms and conditions (see Appendix B).  If the preapproved lease agreement is not used, or there are modifications to the terms and conditions of the preapproved agreement, the agreement must be approved “as to form” by the Attorney General.  

5.32.2	The chief executive officer of the Council, Commission or an institution shall certify the following before entering into a lease agreement:
 
a. That the grounds, buildings, office space or other space requested is necessarily required for the proper function of the Council, Commission or institution;

b. That the Council, Commission or institution will be responsible for all rent and other necessary payments in connection with the contract or lease; and

c. That satisfactory grounds, buildings, office space or other space is not available on grounds and in buildings now owned or leased by the Council, Commission or the institution.

5.32.3	The Council, Commission and the governing boards are authorized to enter into long-term agreements for buildings, land and space for periods longer than one fiscal year, but not to exceed 40 years. Any purchases of real estate, any lease-purchase agreement and any construction of new buildings or other acquisition of buildings, office space or grounds resulting shall be presented by the Council or Commission to the Joint Committee on Government and Finance for prior review. Any such lease shall contain, in substance, all the following provisions:

a. That the Council, Commission or the governing board, as lessee, have the right to cancel the lease without further obligation on the part of the lessee upon giving thirty days' written notice to the lessor at least thirty days prior to the last day of the succeeding month;

b. That the lease shall be considered canceled without further obligation on the part of the lessee if the Legislature or the federal government fails to appropriate sufficient funds or otherwise acts to impair the lease or cause it to be canceled; and

c. That the lease shall be considered renewed for each ensuing fiscal year during the term of the lease unless the Council, Commission or the governing board before the end of the then-current fiscal year cancels it.

5.32.4	The Council, Commission or an institution which has leased any grounds, buildings, office space or other space may not order or make permanent changes of any type, unless the Council, Commission or the governing board, as appropriate, has first determined that the change is necessary for the proper, efficient and economically sound operation of the institution.   A "permanent change" means any addition, alteration, improvement, remodeling, repair or other change involving the expenditure of state funds for the installation of any tangible thing which cannot be economically removed from the grounds, buildings, office space or other space when vacated by the institution.

5.32.5	The chief executive officer of the Council, Commission or the institution may sign leases and other instruments for grounds, buildings, office or other space, once approved by the Council, Commission or governing board.  Any lease or instrument exceeding $100,000 annually shall be approved “as to form” by the Attorney General. A lease or other instrument for grounds, buildings, office or other space that contains a term, including any options, of more than six months for its fulfillment shall be filed with the State Auditor.

[bookmark: _Toc85736168]5.33		Lease-Purchases of Capital Improvements and Equipment		

5.33.1	As provided in West Virginia Code §18B-19-11, the Council, Commission and governing boards may enter into lease-purchase agreements for capital improvements and equipment.  As provided in the Council/Commission’s procedural rule for Capital Project Management, Title 133, Series 12, the Council or Commission, in addition to the governing board, must grant prior approval for lease-purchase agreements of $1,000,000 and above.  Lease-purchase agreements shall be presented by the Council or Commission to the Joint Committee on Government and Finance for prior review.  Lease-purchase agreements less than $1,000,000 shall be approved according to the procedures of the governing board and do not require Council or Commission approval.  

5.33.2	The lease-purchase agreement shall be the agreement preapproved by the Attorney General, without modification to the terms and conditions (See Appendix B).   If the terms and conditions of the preapproved agreement are modified or if a different agreement is used, then “approval as to form” is required by the Attorney General.  In addition, a lease-purchase agreement, which exceeds $100,000 in total, shall be approved by the Attorney General.  Any agreement exceeding $25,000 and takes more than six months to fulfill shall be filed with the State Auditor.

5.33.3	A lease-purchase arrangement shall constitute a special obligation of the State of West Virginia. The obligation under a lease-purchase arrangement so entered may be from any funds legally available to the Council, Commission or institution and must be cancelable at the option of the Council, Commission, governing board or institution at the end of any fiscal year. The obligation, any assignment or securitization thereof, shall never constitute an indebtedness of the State of West Virginia or any department, agency or political subdivision thereof, within the meaning of any constitutional provision or statutory limitation, and may not be a charge against the general credit or taxing powers of the state or any political subdivision thereof; and such facts shall be plainly stated in any lease-purchase agreement. Further, the lease-purchase agreement shall prohibit assignment or securitization without consent of the lessee and the approval of the Attorney General. Proposals for any arrangement must be requested in accordance with the requirements of state law and any rules or guidelines of the Council or Commission.  The interest component of any lease-purchase obligation shall be exempt from all taxation of the State of West Virginia, except inheritance, estate and transfer taxes. It is the intent of the Legislature that if the requirements set forth in the Internal Revenue Code of 1986, as amended, and any regulations promulgated pursuant thereto are met, the interest component of any lease-purchase obligation also shall be exempt from the gross income of the recipient for purposes of federal income taxation and may be designated by the Council, Commission, governing board or the president of the institution as a bank-qualified obligation.

[bookmark: _Toc85736169]5.34		Purchasing File 		

5.34.1		The CPO/DOP shall maintain a purchasing file for each procurement or acquisition that shall contain all relevant information pertaining to such purchase or acquisition, including but not limited to:  

a.	The RFQ, RFP or REOI used to solicit the procurement, any Addenda thereto, and any pre-bid or preproposal conference summary reports;

b.	The quotations, bids, proposals or expressions of interest received in response to a solicitation; however, an unopened quotation, bid, proposal or expression of interest and documents or portions of documents in the procurement file stamped or marked “proprietary” in accordance with the West Virginia Code, Chapter 29B, shall not be considered a public document or record; 

c.	A bid summary or register of proposals or expressions of interest, and identification and certification of the successful quotation, bid, proposal or expression of interest; 

d.	Why any quotation, bid, proposal or expression of interest is rejected in whole or in part; 

e.	Why a solicitation was canceled;

f.	Justification for award to other than the lowest vendor; and 

g.	Vendor protests or complaints.  

5.34.2		Except as provided above, the purchasing file shall be a public record open to inspection during normal business hours.  

5.34.3		No records in the purchasing file shall be destroyed without the written consent of the Legislative Auditor; however, those files in which the original documentation has been held for at least one year and in which the original documents have been reproduced and archived on microfilm or other equivalent method of duplication, may be destroyed without the written consent of the Legislative Auditor.  All files, no matter the storage method, shall be open for inspection by the Legislative Auditor upon request.

5.35		Vendor's Rights and Duties 
[bookmark: _Toc85736170]		
5.35.1		Each vendor shall be solely responsible for delivery of his or her quotation, bid, proposal, expression of interest, modification or cancellation to the designated location for receipt of quotations, bids, proposals or expressions of interest bids or proposals prior to the specified date and time of the bid or proposal opening; otherwise, it shall be considered late and returned unopened to the vendor.

5.35.2		If there is a conflict between the extension price and the unit price, the unit price shall prevail.

5.35.3		Any changes made by the vendor in the specifications listed in the RFQ, RFB, RFP or REOI must be clearly identified.  If the changes are not clearly identified, it will be assumed that items and services offered meet the specifications in all respects.

5.35.4		Vendors are solely responsible for the accuracy of the information in their quotation, bid, proposal and expression of interest and on the envelope used to submit said quotation, bid, proposal or expression of interest.

5.35.5		All sales to the Council, Commission, the governing boards and their institutions are exempt from consumer sales tax or excise tax by blanket state exemption and blanket federal exemption.

5.35.6		It is the vendor's exclusive duty and obligation to file protests and requests for reconsideration of suspension, in accordance with the requirements of Section 7 and Section 8 of this Purchasing Procedures Manual; otherwise, they shall be waived.

SECTION 6
[bookmark: _Toc85736171]APPROVAL AS TO FORM BY THE ATTORNEY GENERAL, STANDARD FORMS, TERMS AND CONDITIONS, AND FILING WITH THE STATE AUDITOR


[bookmark: _Toc85736172]6.1		Signing Contracts in the Name of the Institution 		

6.1.1		Contracts entered into pursuant to West Virginia Code §18B-5-4 through §18B-5-7 [click here for access to Chapter 18B], shall be signed in the name of the institution by the institution's CPO/DOP or by another person in the employ of the institution who is lawfully authorized to sign contracts and has signature authority for the institution. 

[bookmark: _Toc85736173]6.2		Contracts That Do Not Need Attorney General Approval		

6.2.1		As provided in West Virginia Code §18B-5-5 a contract or a change order for that contract, including associated documents such as performance and labor/material payment bonds and insurance certificates, which uses terms and conditions or standardized forms previously approved by the Attorney General and does not make substantive changes in the terms and conditions does not require approval by the Attorney General.  According to the West Virginia Code, the Attorney General shall make a list of those changes that he or she deems to be substantive and the list, and any changes thereto, shall be published in the State Register.

6.2.2		 The following documents have been previously approved by the Attorney General for use by higher education institutions:

a.	Standard purchasing forms contained in the Higher Education Purchasing Procedures Manual (see Appendix C).

b.	The WV-96 Agreement Addendum for use with vendor terms and conditions (see Appendix C);

c.	AIA Documents A107, A201, A701 and B101 (2007 Editions) with preapproved Supplementary General Conditions for the State of West Virginia used for construction contracts and architectural/engineering contracts (see Appendix A).

d. Purchasing Division performance bond, labor and material bond and maintenance bond forms with acknowledgments raised seal on Power of Attorney used for construction contracts (see Appendix C);

e. Higher Education Policy Commission Lease Agreement and Lease Purchase Agreement forms (see Appendix B).


[bookmark: _Toc85736174]6.3		Contracts That Need Attorney General Approval		

6.3.1		Pursuant to West Virginia Code §18B-5-4, the following higher education documents require the Attorney General's approval “as to form” and sufficiency of execution:

a.	Contracts for legal services, regardless of the dollar amount;

b.	Contracts or change orders to contracts which make substantive changes to terms and conditions or standardized forms previously approved by the Attorney General.  For this purpose, a “substantive” change in one which conflicts with the provisions of the WV-96 Agreement Addendum;

c.	Lease-purchase agreements for capital improvements, including equipment, which total more than $100,000 over the life of the agreement; and

d.	Leases or other instruments for grounds, buildings, office or other space which exceed $100,000 annually in rental payments.

6.3.2		A contract that exceeds $50,000 shall be filed with the State Auditor.  

6.3.3		Upon request of the State Auditor, the CPO/DOP shall make all contracts, available to the State Auditor for inspection, including those that do not exceed $50,000. 

[bookmark: _Toc85736175]6.4		Standardized Forms and Standard Terms and Conditions Previously Approved by the Attorney General 		

6.4.1		Standard terms and conditions and standardized forms that have been approved by the Attorney General shall not be modified or altered by the institutions and shall be used for all institutional purchases and acquisitions.  Any modifications that may be needed shall be made by the Vice Chancellor for Administration after consulting with and receiving the approval of the Attorney General.
[bookmark: section7]
SECTION 7
[bookmark: _Toc85736176]COMPLAINTS, PROTESTS AND RECONSIDERATION


[bookmark: _Toc85736177]7.1		Complaints 		

7.1.1		Complaints to the CPO/DOP, a Buyer or other designee about the procurement activities or actions of an institution may be made at any time, either verbally or in writing.  If the complaint is made in writing, it should identify the number of the RFQ, Bids, Proposals, Expressions of Interest or purchase order, the reason for the complaint, and the action the complainant is seeking from the institution.  

7.1.2		A complaint shall not be considered a protest, but an informal expression of dissatisfaction by the complainant about the procurement activities or actions of an institution.  Complaints shall not be considered sufficient reason to delay or postpone evaluation and award of a contract or purchase order.  Complainants should seek resolution of their complaint with the CPO/DOP, Buyer, or other designee.

[bookmark: _Toc85736178]7.2		Protests 		

7.2.1		Protests based on specifications or improprieties in any type of solicitation that are apparent, or should have been apparent prior to the bid or proposal opening date, must be filed no later than five calendar days prior to the bid or proposal opening or closing date.  A protest of the award must be filed no later than five calendar days following award of the contract as posted or otherwise made available in the institution's Purchasing Office for competitive transactions above $25,000.  Information regarding awards may be obtained from the institution's Purchasing Office, and a vendor contemplating a protest has a duty to obtain this information in a timely manner, so that the protest can be made within the stated time limit. 

7.2.2		Protests filed prior to an award shall be resolved in accordance with the Purchasing Rule of the Council/Commission and this Purchasing Procedures Manual before an award is made.  When a protest has been filed after an award, the CPO/DOP may, after consulting with the Chief Financial Officer and/or president, or in the case of the Council, Commission or West Virginia Network for Educational Telecomputing, with the Vice Chancellor for Administration, allow the successful vendor to proceed with fulfilling the contract or order without delay if he or she determines that it is necessary to protect substantial interests of the institution.  

7.2.3		A protest must be filed in writing with the CPO/DOP and contain the name and address of the protestor, the number of the RFQ, Bids, Proposals, Expressions of Interest or purchase order, a statement of the grounds for protest and supporting documentation, the relief sought, and if a hearing on the merits of the protest is requested.

7.2.4		The CPO/DOP will review the protest and issue a decision in writing.  In the event the protestor requests a hearing on the merits of the protest, the CPO/DOP shall set a time and place for the hearing.  The hearing shall be conducted in an informal manner; technical rules of evidence shall not apply.  It shall be recorded and an official record shall be prepared.  Following the hearing, the CPO/DOP shall issue a written decision.
  
[bookmark: _Toc85736179]7.3		Reconsideration 		

7.3.1		Reconsideration of a decision on a protest by the CPO/DOP may be requested by an aggrieved party to the institution's Chief Financial Officer.  A request for reconsideration shall be made in writing within five calendar days after receiving the CPO/DOP's written decision.  It shall contain the name and address of the aggrieved party, the number of the RFQ, Bids, Proposals, Expressions of Interest or purchase order, a statement of the grounds for reconsideration with supporting documentation, a copy of the CPO/DOP’s written decision, the relief sought, and if a hearing on the merits is requested.  

7.3.2		The Chief Financial Officer shall review the request for reconsideration and issue a decision in writing.  In the event the aggrieved party requests a hearing on the merits, the Chief Financial Officer shall set a time and place for the hearing.  The hearing shall be conducted in an informal manner; technical rules of evidence shall not apply.  It shall be recorded and an official record shall be prepared.  Following the hearing, the Chief Financial Officer shall issue a decision in writing to the aggrieved party and his or her decision shall be final.

7.3.3		The institution may refuse to decide any protest or reconsideration when the matter involved is the subject of litigation before a court of competent jurisdiction, or has been decided on the merits by such court.  The foregoing shall not apply when the court requests, expects or otherwise expresses interest in the decision of the institution.

[bookmark: _Toc85736180]7.4		Filing Protests, Requests for Reconsideration and Decisions with the Vice Chancellor for Administration 		

7.4.1		Within 15 calendar days after receiving a protest or request for reconsideration, the CPO/DOP or the Chief Financial Officer shall forward a copy of the protest or request for reconsideration to the Vice Chancellor for Administration, along with all supporting documentation provided by the protestor.

7.4.2		A decision on a protest by the CPO/DOP and on reconsideration by the Chief Financial Officer shall be forwarded to the Vice Chancellor for Administration at the time such decision is mailed, transmitted or delivered to the protestor.

[bookmark: section8]
SECTION 8
[bookmark: _Toc85736181]SUSPENSION AND RECONSIDERATION



[bookmark: _Toc85736182]8.1		Suspension 		

8.1.1		The CPO/DOP shall have the power and authority to suspend, for a period not exceeding one year, the right and privilege of a vendor to bid on purchases of the institution.

8.1.2		The following shall be considered adequate grounds for suspension of a vendor:  (a) a vendor has exhibited a pattern of poor performance in fulfilling its contractual obligation(s) including, but not limited to, providing or furnishing commodities, materials or services late, or at a quantity or quality level below that which is specified in the contract, or repeated instances of poor performance; or (b) the vendor has breached any contract entered into pursuant to the provisions of West Virginia Code §18B-5-4 through  §18B-5-7 [click here for access to Chapter 18B] or Series 30 and Series 43 of the Council’s and Commission’s rules, or the vendor has been convicted of any federal or state law punishable as a felony if such conviction is directly related to the performance of a contract entered into pursuant to West Virginia Code §18B-5-4 through §18B-5-7 or this rule.  Any such suspension must be imposed within one year of the date of the act, omission, or conviction the suspension is based upon, or within one year of the CPO/DOP's discovery of such act, omission, or conviction.

8.1.3		When the CPO/DOP determines that sufficient reason or cause exists to warrant suspension of a vendor, the CPO/DOP shall:

a.	Notify the vendor by letter posted by  certified mail, or such other means to verify receipt, of such reason or cause; and
b.	Give the vendor sufficient time, but no less than ten calendar days after receipt of the CPO/DOP's letter, to respond in writing, or the vendor may make a written request for a hearing before the CPO/DOP.   

8.1.4		If the vendor responds in writing but does not request a hearing, the CPO/DOP shall consider the vendor's response and what bearing, if any, it may have on his or her decision to suspend the vendor.  The CPO/DOP may request additional information from the vendor prior to making a decision.  If the CPO/DOP decides that the suspension should be made, notice of such suspension and the reason(s) therefore shall be sent to the vendor by letter posted by registered mail. 

8.1.5		If the vendor responds in writing and requests a hearing, the CPO/DOP shall schedule one within a reasonable amount of time and notify the vendor by letter, posted by registered mail, of the date, time, and place.

8.1.6		If the vendor or his or her representative does not appear at the hearing, the CPO/DOP may suspend the vendor without further recourse and shall notify the vendor of such suspension and the reason(s) therefore by letter posted by certified mail or such other means to verify receipt.

8.1.7		The CPO/DOP shall act as hearing examiner at any hearing held.  An opportunity shall be afforded to all parties to present evidence and arguments with respect to the matters and issues involved.  The affected vendor shall have the right to be represented by a representative of his or her choice.  The hearing shall be conducted in an informal manner; technical rules of evidence shall not apply.  The vendor and CPO/DOP or their respective representatives shall have the right to examine and cross-examine witnesses who testify, and shall have the right to submit rebuttal evidence.

8.1.8		All of the testimony, evidence and exhibits presented and any rulings on their admissibility shall be recorded and an official record shall be prepared. 

8.1.9		Decisions rendered by the CPO/DOP shall be in writing or stated in the record and shall be accompanied by findings of fact and conclusions of law.  A copy of the decision and accompanying findings and conclusions shall be provided to each party and his or her representative of record, if any, in person, by certified mail or such other means so as to confirm receipt.

[bookmark: _Toc85736183]8.2		Reconsideration 		

8.2.1		Reconsideration of a decision on suspension by the CPO/DOP may be requested by an aggrieved party to the institution's Chief Financial Officer.  A request for reconsideration shall be made in writing within five calendar days after receiving the CPO/DOP's decision and it shall contain the name and address of the aggrieved party, a statement of the grounds for reconsideration with supporting documentation, the relief sought, and if a hearing on the merits is requested.

8.2.2		The Chief Financial Officer will review the request for reconsideration and issue a decision in writing.  In the event the aggrieved party requests a hearing on the merits, the Chief Financial Officer shall set a time and place for the conference.  The hearing shall be conducted in an informal manner; technical rules of evidence shall not apply.  It shall be recorded and an official record shall be prepared.  Following the hearing, the Chief Financial Officer shall issue a decision in writing to the aggrieved party and his or her decision shall be final.

8.2.3		The institution may refuse to decide any reconsideration where the matter involved is the subject of litigation before a court of competent jurisdiction, or has been decided on the merits by such court.  The foregoing shall not apply where the court requests, expects or otherwise expresses interest in the decision of the institution.

[bookmark: _Toc85736184]8.3		Notification to the Vice Chancellor for Administration 		

8.3.1		An institution that suspends the right and privilege of a vendor to bid on purchases of the institution shall forward a copy of the suspension notice to the CPO/DOP of the Council or Commission Office, who shall maintain a record of such suspensions and shall notify all institutions under the jurisdiction of the governing boards as well as the Director of the State Division of Purchasing of such suspension.

8.3.2		If the CPO/DOP of the Council or Commission Office determines that the actions of the vendor leading to the suspension by an institution are of a serious enough nature to justify imposition of a system-wide suspension, he or she shall forward the suspension and his or her recommendation to the Vice Chancellor for Administration for review.  If the Vice Chancellor for Administration determines that the actions of the suspended vendor justifies a system-wide suspension, he or she shall notify the vendor and the institutions within the same system as the institution that suspended the vendor that the vendor's suspension shall apply to all institutions within that system for the period of the original suspension. 

SECTION 9
[bookmark: _Toc85736185]RECEIVING AND INVENTORY MANAGEMENT


[bookmark: _Toc85736186]9.1		Receiving 		

9.1.1		The CPO/DOP shall establish institutional guidelines and procedures for receiving and distributing materials, supplies, equipment, services and printing to departments and offices within the institution.  These guidelines and procedures shall be consistent with state law and the rules, policies and procedures of the Council, Commission and the governing board having jurisdiction over the institution.  They shall be approved by the president and filed with the Vice Chancellor for Administration.

9.1.2		Receiving and inspection of materials, supplies, equipment, services and printing is very important, but often an overlooked aspect of procurement.  Without adequate receiving procedures, the effort expended in writing specifications, bidding, and buying is meaningless.  Only with effective receiving and inspection can the institution be assured of obtaining the products and services ordered.  In order to achieve the traditional "three-way match" (a match between the purchase order, the receiving ticket and the invoice), the receiving procedures developed by the CPO/DOP will be an integral part of the purchasing process.

9.1.3		The purpose of inspection in the receiving process is to examine commodities and delivery records to make certain that vendors furnish the commodities ordered and to insure that the requirements as set forth in the purchase order are actually met; to protect the institution from receiving merchandise, supplies, equipment, services, and printing that are below the specified quality level; and to prevent unfairness to the other bidders. Institutions should develop internal and departmental procedures to assist the CPO/DOP in the inspection process.

9.2 [bookmark: p9_2][bookmark: _Toc85736187]Receiving Report Required for Commodities Received

9.2.1 West Virginia Code §12-3-10f requires that a receiving report be submitted to the State Auditor verifying the receipt of commodities by a state spending unit. The receiving report shall be an internally generated document, either written or prepared using electronic media that identifies commodities received. Commodities as defined in this section include, but are not limited to, the following: materials, equipment, supplies, printing and automated data processing hardware and software.  The State Auditor has developed a form and format for the receiving report (See Appendix H).  Also, consult the State Auditor’s legislative rule, Title 155, Series 1, Standards for Requisitions for Payment Issued by State Officers on the Auditor for instructions on how to record receipt for purchases.

9.2.2 The state officer or employee acting as head of each spending unit is responsible for the completion and timely submission of the receiving reports, which shall be prepared at the original point of receipt of the commodities at the spending unit by employees designated by the head of the spending unit to receive the commodities and prepare the receiving reports. The receiving reports shall include, but not be limited to, the following information: vendor name, description and quantity of commodities received, date commodities are received, whether commodities are acceptable for payment, and a signed acknowledgment of receipt by the employees receiving the commodities. The receiving reports required by this section shall be prepared within twenty-four hours of the receipt of the commodities.
9.2.3 The head of a spending unit may not issue a requisition on the State Auditor in payment of a claim for commodities received by the spending unit unless the receiving report accompanies the claim for payment. The spending unit is liable for a debt improperly incurred or for a payment improperly made if the receiving report was not filed with the state auditor as set forth in this section.

[bookmark: _Toc85736188] 9.3	Inventory 		

9.3.1		The purpose of inventory and inventory management is to track and account for the monies spent for equipment and furnishings so as to protect the assets of the institution.

9.3.2		The CPO/DOP shall develop inventory procedures and an inventory management system for the institution that conforms to generally accepted accounting standards and practices, state law, the rules, policies and procedures of the Council, Commission and the governing board have jurisdiction over the institution, and to meet the requirements of the institution’s annual financial audit.  The president shall approve the institution’s inventory procedures and inventory system, and a copy of the procedures and a description of the inventory management system shall be filed with the Vice Chancellor for Administration.

9.3.3		At a minimum, the inventory procedures and inventory management system developed by the CPO/DOP shall:

a.	Account for all equipment and furnishings with a value at the time of purchase of $5,000 or more per unit.  An institution may elect to inventory equipment and furnishings with a value of less than $5,000 per unit;

b.	Establish a procedure to number and tag all equipment and furnishings required to be inventoried;

c.	Identify the date of acquisition, model number and serial number, if applicable;

d.	Provide a short physical description;

e.	Identify the cost of acquisition, including shipping and installation costs;

f.	Record the location of equipment or furnishings; i.e., the department, or the building and room number;

g.	Provide the purchase order number and account number(s) used to pay for the purchase; and 

h.	When retired, indicate the retirement date, method of retirement and disposal price, if applicable.

9.3.4		The CPO/DOP shall perform or provide for an institution-wide audit and inventory of the institution's assets on a schedule consistent with generally accepted accounting standards and as prescribed by law or regulation, when applicable.

9.3.5		The institution's inventory report shall be kept on file in the institution’s Purchasing Office and made available to appropriate parties upon request.

SECTION 10
[bookmark: _Toc85736189]DISPOSITION OF SURPLUS EQUIPMENT, SUPPLIES AND MATERIALS



10.1		General Information 
[bookmark: _Toc85736190]		

10.1.1		The Council, Commission, the governing boards and their institutions have the authority to dispose of obsolete, surplus and unusable materials, supplies and equipment, either by transfer to other governmental agencies or institutions, by exchange or trade, or by sale as junk or otherwise.

10.1.2		The CPO/DOP or designee shall identify and inventory the institution's obsolete, surplus and unusable materials, supplies and equipment and shall store these materials, supplies and equipment until such time as they may be disposed of in a manner consistent with state law and the rules, regulations and procedures of the Council, Commission and the governing board having jurisdiction over the institution.

10.1.3		Under no circumstances shall any obsolete, surplus and unusable materials, supplies and equipment be sold, transferred or conveyed to any private person, firm or corporation other than at public auction or by sealed bid or as otherwise provided in West Virginia Code §18B-5-7.

10.1.4		The funds an institution receives from the sale of obsolete, surplus and unusable materials, supplies and equipment shall be deposited in the institutional account originally used to purchase said materials, supplies and equipment if such account is readily ascertainable, minus any administrative costs associated with the disposal.  If such account is not readily ascertainable or no longer exists, the net proceeds shall be deposited in an appropriate account as determined by the Chief Financial Officer.

[bookmark: _Toc85736191]10.2		Methods of Disposal of Obsolete, Surplus and Unusable Materials, Supplies and Equipment 		

10.2.1		Institutions may dispose of obsolete, surplus and unusable materials, supplies and equipment in one or more of the following manners:  

a.	Trade in on replacement materials, supplies and equipment if the trade in value is advantageous to the institution as determined by the CPO/DOP or designee;
 
b.	Sale to the general public by sealed bid or at public auction;

c.        Transfer to municipal, county, state and federal agencies and institutions;

d.        Donation to charity/nonprofit organizations

e.	Joining with Marshall University or West Virginia University at their surplus auction or sale; and

f.	Utilizing the Surplus Property Division of the Department of Administration.

10.2.2		The chosen method should be one that has the best prospect of yielding the greatest return to the institution after the cost of the sale has been deducted from the revenue derived.  Transfers to other governmental agencies and institutions should cover those aspects that will enhance the institution’s public awareness in the local community and in the interest of providing a needed service to the community.

[bookmark: _Toc85736192]10.2.3		Trade In 		

10.2.3.1		The institution may take advantage of a trade in on replacement materials, supplies and equipment if the trade in value is advantageous to the institution as determined by the CPO/DOP or designee.

[bookmark: _Toc85736193]10.2.4 		Sealed Bids or Public Auction 		

10.2.4.1		Sales by sealed bid or at public auction may be conducted by any institution.  Institutions shall, in accordance with state law and the rules, policies and procedures of the Council, Commission and the governing board having jurisdiction, develop their own procedures for conducting sales by sealed bid or at public auction; provided that (a) at least ten days prior to the disposition an advertisement of such sale shall be published as a Class II legal advertisement, as provided in West Virginia Code §59-3 (which means two publications of a legal advertisement in a qualified newspaper occurring within a period of fourteen consecutive days with at least an interval of six full days within the period between the date of the first publication and the date of the second publication), in the county in which the equipment, supplies and materials are located; (b) the procedures are documented and available to all who are interested in participating prior to the date for receipt of bids or the date of the auction; and (c) that the institution has the right to reject all bids and that all sales are final.  

10.2.4.2		Original documentation of the sealed bid process or auction shall be kept by the institution for a period of one year.  After that date, the documentation may be reproduced and archived on microfilm or other equivalent method of duplication for review or auditing purposes.

[bookmark: _Toc85736194]10.2.5		Transfer to Municipal, County, State and Federal Agencies and Institutions 		

10.2.5.1		Transfers of obsolete, surplus and unusable materials, supplies and equipment may be made to municipal, county, state and federal agencies and institutions.  The CPO/DOP shall keep a record of such transfers containing the following information on each item: 

a.	Inventory tag number, if applicable;

b.	Description;

c.	Model number, if applicable;

d.	Serial number, if applicable;

e.	Present value of the materials, supplies and equipment; and

f.	The name and address of the agency or institution receiving the materials, supplies and equipment.
	
10.2.5.2		These records shall be kept as a public record open to public inspection for a period of two years.  These items shall be removed from the institution’s inventory.

10.2.6		Donation to Charity/Nonprofit Organizations 		

10.2.6.1		Donations of obsolete, surplus and unusable materials, supplies and equipment may be made to Charity/Nonprofit Organizations.  The organization must submit evidence of their nonprofit status prior to any donations. The CPO/DOP shall keep a record of such donations containing the following information on each item: 

a.	Inventory tag number, if applicable;

b.	Description;

c.	Model number, if applicable;

d.	Serial number, if applicable;

e.	Present value of the materials, supplies and equipment; and

f.	The name, address and proof of non-profit status of the organization receiving the materials, supplies and equipment.
	
10.2.6.2		These records shall be kept as a public record open to public inspection for a period of two years.  These items shall be removed from the institution’s inventory.

[bookmark: _Toc85736195]10.2.7		Joining with Marshall University or West Virginia University at their Surplus Auction or Sale 		

10.2.7.1		When an institution determines that it is in its best interest, it may join with either Marshall University in Huntington or West Virginia University in Morgantown to dispose of obsolete, surplus and unusable materials, supplies and equipment.  Any institution desiring to participate in Marshall University’s or West Virginia University’s sale or auction shall: 

a.	Provide at least 90 days advance notification prior to the date of the upcoming public auction or sale to the university involved;

b.	Deliver and unload the obsolete, surplus and unusable materials, supplies and equipment to the university involved;

c.	Make arrangements with the university involved to obtain the services of a qualified auctioneer, if the sale is by public auction, and provide a physical description of the items being offered for sale for advertising purposes;

d.	Reimburse the university involved for all expenses related to selling the institution’s obsolete, surplus and unusable materials, supplies and equipment at the university’s auction or sale; 

e.	Affix the institution’s identification on all items to be sold so as to assure fair allocation of the auction sale proceeds; 

f.	Send a representative to the public auction or sale to act on the institution's behalf. Institutions shall have the right to refuse any bid; and

g.	Remove as scrap or otherwise any surplus items not sold during the public auction or sale.

[bookmark: _Toc85736196]10.2.8		Utilizing the Surplus Property Division of the Department of Administration 		

10.2.8.1		Institutions may also dispose of obsolete, surplus and unusable materials, supplies and equipment through the Surplus Property Division of the Department of Administration; in such case, all of the rules and regulations of the Department of Administration shall be followed.
 
[bookmark: _Toc85736197]10.3	 	Reporting Requirements 		

10.3.1		All inventories of surplus equipment, supplies and materials sold shall be kept as a public record open to public inspection for a period of two (2) years. 

[bookmark: s10_3_2]10.3.2	As provided in West Virginia Code §18B-5-7(b), The Council, Commission or governing board, as appropriate, shall report semiannually to the Legislative Auditor all sales of commodities made during the preceding six months.  The report shall provide an itemized listing of each commodity sold and include the inventory tag number, a description of the commodity, the name of the buyer and the price paid by the buyer.  The dates for these reports are February 1 for the period of July 1 through December 31 and August 1 for the period of January 1 through June 30.  The form and format of this report shall be as required by the Vice Chancellor for Administration and/or the Legislative Auditor (see Appendix C).

[bookmark: _Toc85736198]10.4		Surplus Removal Contracts 		

10.4.1		Any contracts for removal of obsolete, surplus and unusable materials, supplies and equipment shall be issued by the CPO/DOP in accordance with state law and the policies, procedures and guidelines of the Council, Commission and the governing board having jurisdiction over the institution.

[bookmark: _Toc85736199]10.5		Redeposit of Funds 		

10.5.1		All monies derived from the sale of obsolete, surplus and unusable materials, supplies and equipment must be redeposited as follows, provided the account originally used for the purchase is readily ascertainable, minus any administrative costs associated with such sale.  If such account is not readily ascertainable or no longer exists, the net proceeds shall be deposited in an appropriate account as determined by the Chief Financial Officer.

a.	Purchases made from general revenue funds must be deposited according to wvOASIS requirements for refunds into the general revenue fund; and

b.	Purchases made from special revenue funds must be redeposited into the same fund from which the expenditure originally occurred.
	
[bookmark: section11]
SECTION 11
ESSENTIAL SERVICES
			
[bookmark: _Toc85736204]11.1  		Essential Services 		

11.1.1		A special class of goods and services known as essential services shall be paid by the accounts payable function without a purchase order.  This category includes noncompetitive, routine, and repetitive purchases.  The CPO/DOP may require departments to request payment of these goods and services on a locally developed form such as a Department Purchase Order (DPO).  In this case, authorization to make payment shall be made by the appropriate department head or higher authority.  Processing or issuance of DPO's by the Purchasing Department shall not be required for payment of invoices for these goods and services.  

11.1.2		Essential services include but are not necessarily limited to the following:

a.	License fees of all types;	

b.	Utilities of all types, including cable TV and connections and disconnections;

c.	Federal, state, county, and municipal fees and assessments;

d.	Postage;

e.	Association dues;

f.	Accreditation fees;

g.	Books and related items, including those for libraries and bookstores;

h.	Hospitality expenses;

i.	Employee travel, subsistence, and other reimbursement;

j.	Athletic and academic team travel and related expenses.

k.	Shipping, handling, and freight charges;

l.	Advertising;

m.	Subscriptions, periodicals, and publications;

n.	Software, and software license and maintenance agreements that do not contain terms and conditions which conflict with the WV-96a form or have been brought into compliance with use of the WV-96a form;

o.	Motor vehicle and aircraft fuel;
  
p.	Resale merchandise, sundries, food, and related items used by auxiliary services;

q.	Cash advances;

r.	Maintenance contracts that do not contain terms and conditions which conflict with the WV-96 form or have been brought into compliance with use of the WV-96 form;

s.	Temporary space rentals that do not contain terms and conditions which  conflict with the WV-96 form or have been brought into compliance with use of the WV-96 form;

t.	Refunds;

u.	Credit card fees and charges and bank fees;

v.	Inter-library loan charges;

w.	Inter/intra-institutional charges and fund transfers;

x.	Student awards, scholarships, stipends, loans, and grants of all types;

y.	Registration and tuition fees;

z.	Insurance premiums;

aa.	Medical and doctor's fees, prescriptions, drugs, medical sundries, fees for human subjects, medical studies, tests, x-rays, CAT scans, MRIs, and emergency medical procedures and tests of all types; and 

ab.	Contracts for artists, entertainers and speakers with terms and conditions which do not conflict with the WV-96 form, and adjudicators and others who are charging travel expenses only for their services.


SECTION 12
[bookmark: _Toc85736209]PERFORMANCE AUDITS



[bookmark: _Toc85736210]12.1	 	Legislative Performance Audit 		

12.1.1		West Virginia Code §18B-5-4(n) requires the Joint Committee on Government and Finance to conduct an independent performance audit of all purchasing functions and duties performed at any institution of higher education once in each three year period.  The Council, Commission and the governing boards shall be responsible for paying the cost of the audits from funds appropriated to them.

12.1.2		Each institution shall have available all records and supporting documentation for items that were purchased during a given fiscal year.  Information in the purchasing file for each vendor shall include, but not necessarily be limited to the following:

a.	Vendor's name and complete address;

b.	Telephone number, if the quotation was obtained via telephone;

c.	Complete item description;

d.	Bid for each item and the extended price;

e.	Name of person contacted and providing the bid; and

f.	Name of person at the institution receiving the bid/price via telephone.

12.1.3		The Purchasing Department at each institution may be called upon to provide the following information for the audit:

a.	Total dollars spent on equipment, services, repairs and alterations, and other items;

b.	Total number of vendors contracted with and identified as being either in-state, out-of-state, or out-of-state with an in-state branch;

c.	Total dollar amount of items purchased in-state, out-of-state, or out-of-state with an in-state branch;

d.	Number of items put out for competitive bid; and

e.	Vendor name, address, price quote and reason for award or rejection of bid(s) on each RFQ, RFB, RFP or REOI.

12.1.4		All purchasing documents shall be available for inspection by the performance auditor.  No records in the purchasing file shall be destroyed without the written consent of the Legislative Auditor.  Those files in which the original documentation has been held for at least one year and in which the original documents have been reproduced and archived on microfilm or other equivalent method of duplication may be destroyed without the consent of the Legislative Auditor.

[bookmark: _Toc85736211]12.2		Purchasing Audits Performed by the Council or Commission		

12.2.1 The Vice Chancellor for Administration may provide for a periodic audit of institutions for compliance with the rules, policies and procedures of the Council and Commission, upon request of the Council/Commission.

12.2.2 As provided in West Virginia Code §18B-5-4(r)(1), the Council/Commission also has an obligation to conduct a performance audit of the policies, procedures and results of the procurement of goods and services by the state institutions of higher education at least once in each three-year period.  The Council/Commission must also make a report to the Legislative Oversight Commission on Educational Accountability (LOCEA) on the results of the performance audits, together with any recommendations for additional actions that might be taken to improve the efficiency, effectiveness and economy of the administrative operations of the institutions and the Council and Commission. 


[bookmark: _Toc85736212]12.3		Internal Purchasing Audits Performed by the CPO/DOP 		

12.3.1		The CPO/DOP may, at his or her discretion, or in the absence of a Legislative Performance Audit for any fiscal year, provide for an independent audit of the institution's purchasing function, and for any delegations of purchasing authority.  The CPO/DOP may also carry out the audit at the request of the Vice Chancellor for Administration, the institution's president, or it’s Chief Financial Officer.  It is recommended that each institution conduct an internal audit of its purchasing function at least once every two years to ensure compliance with state law and the rules, policies and procedures of the governing board having jurisdiction over the institution.  

12.3.2		Any internal audit conducted by the institution should be documented in an internal report, detailing any irregularities and any recommendations for improving the institution's purchasing procedures.  This report is to be made available to the performance auditor.  The CPO/DOP shall be responsible for the method of conducting the internal audit.

SECTION 13
GLOSSARY OF TERMS



13.1	 Definitions 		

The words defined in the Higher Education Purchasing Procedures manual shall have the meanings set forth below whenever they appear unless:

a.	the context in which they are used clearly requires a different meaning; or

	b.	a different definition is prescribed for a particular section or provision.

Addendum:  An official written modification to specifications or other documents in a RFQ or request for proposal issued by the purchasing office of an institution prior to receiving quotations or proposals.

Assets:  Property of all kinds that has an appreciable and calculable period of usefulness of more than one year and is intended to be held and used, such as land, buildings, machinery, furniture, roads, bridges and other equipment.

Authorized Signature:  The signature of an individual empowered by a superior authority to enter into a contractual agreement that binds an institution and a vendor to the stated terms, conditions and obligations of performance.

Bid:  An offer to perform a contract for services, work and labor, or the supplying of materials or goods at a specified price in accordance with specifications in a request for bids. 

Bidder:  One who makes a bid.

Buyer:  An individual designated by a chief procurement officer to perform designated purchasing and acquisition functions as authorized by the chief procurement officer.

Bid Bond:  A type of indemnity bond that must be submitted at the time of the bid and which protects the institution in the event that the bidder refuses to enter into a contract after the award to him or withdraws his bid before the award.
   
Bid Sample:  A sample furnished by a bidder to show the characteristics of the item offered in a bid.

Board:   See governing board.

Business: Any corporation, partnership, individual, sole proprietorship, joint stock company, joint venture, or any other private legal entity.

Chancellor for Community and Technical College Education:  The chief executive officer of the Council employed pursuant to West Virginia Code §18B-2B-3.

Chancellor for Higher Education:  The chief executive officer of the Commission employed pursuant to West Virginia Code §18B-1B-5.

Change Order:  Any written alteration in a specification, delivery point, rate of delivery, period of performance, price, quantity, quality, terms and conditions or other provisions of any contract or purchase order accomplished by mutual consent of parties to the contract or purchase order.

Chief Procurement Officer (CPO/DOP):  The individual designated by a president of a state institution of higher education to manage, oversee, and direct the purchasing, acquisition, receiving, and inventory management of materials, supplies, equipment, services and printing, and disposal of obsolete, surplus and unusable materials, supplies and equipment of that institution.  For the Council or Commission Office and West Virginia Network for Educational Telecomputing, the CPO/DOP, in each case, is the person designated by the Vice Chancellor for Administration.	

Commission:  See West Virginia Higher Education Policy Commission.

Commission Office:  The office that houses the Vice Chancellor for Administration and such professional, administrative, clerical and other employees as may be necessary to assist the Vice Chancellor for Administration perform his or her functions, tasks and duties..

Commodity:  Those things that are useful or serviceable, particularly articles or merchandise movable in trade.  Materials, supplies, equipment, services, printing, repairs and alterations, and construction, and any article or thing used by or furnished to an institution.

Complainant:  One who lodges a complaint.

Complaint:  An informal expression of dissatisfaction by a complainant to the CPO/DOP or designee, or to a senior officer of an institution, about the procurement activities of an institution.

Contract:  An agreement between two or more persons that creates an obligation to do or not to do a particular thing.  An agreement to procure, provide or dispose of goods and services in accordance with mutually acceptable terms and conditions for a specified price.

Contract Modification:  See Change Order.

Contractor:  One who has a contract with the Commission, Council, a governing board or one of its institutions.

Council:  See West Virginia Council for Community and Technical College Education.

Data: Recorded information, regardless of form or characteristic. 

Descriptive Literature:  Information available in the ordinary course of business which shows the characteristics, construction, or operation of an item and which enables the institution to consider whether the item meets its needs.

Designee:  A duly‑authorized representative of a person holding a superior position.

Employee:  An individual drawing a salary from an institution.

Equal:   Implies identity but duality, and the use of one thing as a measure of another.  

Equipment:  Physical assets of a permanent or long-term nature used in the operation of an institution and not intended for sale.  Assets that have a life of at least one (1) year and an initial cost in excess of $1,000.

Equivalent:  Alike; uniform, but not necessarily identical; on the same plane or level with respect to efficiency, worth, value, amount, force, measure, volume, effect, power, or rights.

Expression of Interest:  A formal, written statement or document submitted in response to a request for expressions of interest declaring one's desire to provide commodities, usually professional services, to the institution.  Frequently an expression of interest does not contain a price proposal; but instead, it is a submission of credentials, experience, and/or a response to written criteria that will be used to judge responses for selection of a successful respondent.       

Governing board(s): The institutional boards of governors created pursuant to West Virginia Code §18B-2A-1.

Higher Education Institution:  An institution as defined by Sections 401(f), (g) and (h) of the federal Higher Education Facilities Act of 1963, as amended.  See Institution.

Interested Party:  An actual or prospective bidder, offeror, or contractor that may be aggrieved by the solicitation or award of a contract, or by the protest.

Institution(s):  Any public West Virginia university, college, and community and technical college, individually or collectively, created pursuant to West Virginia Code §18B-1-2. For the purposes of this rule, the Council, Commission Office and West Virginia Network for Educational Telecomputing shall also be considered institutions.  

Invitation to Bid:  Notice or advertisement of an intent by an institution to purchase or dispose of materials, supplies, equipment, services, printing or any other thing of value.  Also, see RFQ, request for bids, request for proposals, and request for expressions of interest.  

Labor and Material Payment Bond:  A type of indemnity bond given by an obligor, usually on a public construction project, that guarantees payment of labor and material costs, or guarantees reimbursement to an obligee for any loss suffered due to the conduct of the obligor or a third party.

Maintenance Bond:  A type of indemnity bond given by an obligor to an obligee, usually on a public construction project, that guarantees the upkeep or preservation of condition of property, including ordinary repairs necessary and proper from time to time for that purpose.

May:  Denotes the permissive.

Open End:  A contract for a specified period of time, at an agreed upon price, for an unspecified quantity of product or service.

Performance Bond:  Surety bond that guarantees that contractor will fully perform contract and guarantees against breach of contract.  Proceeds of bond are to be used to complete contract or compensate for loss in the event of nonperformance.

Person:  Any individual, business, corporation, union, committee, club, or other organization, or group of individuals.

President:  The chief executive officer of a higher education institution.

Procurement:  Buying, purchasing, renting, leasing, or otherwise acquiring materials, supplies, equipment, services, printing, repairs and alterations, or construction.  It also includes all functions that pertain to the obtaining of said commodities, including description of requirements, selection, and solicitation of sources, and administration.


Procurement Officer/Agent:  See Buyer.  The term also includes an authorized representative acting within the limits of authority.

Proposal:  An offer; something proffered.  An offer, by one person to another, based on stated terms and conditions with reference to some work or undertaking, or for the transfer of property, the acceptance whereof will make a contract between them.

Protest:  A formal and written declaration made by an actual or prospective bidder interested in or concerned about a procurement whereby he expresses his dissent or disapproval, or affirms the act against his will.  The object of such dissent is to save some right that would be lost to him.  

Protestor:  Any actual or prospective bidder, offeror, or contractor who is aggrieved in connection with the solicitation or the award of a contract and who files a protest.

Purchasing Department/Office:  The administrative unit of an institution that is responsible for managing the institution's purchase and acquisition of materials, supplies, equipment, services and printing, receiving, inventory management, and disposal of surplus, obsolete and unusable materials, supplies and equipment.

Quotation:  An offer to perform a contract for services, work and labor, or the supplying of materials or goods at a specified price in accordance with specifications in a RFQ, usually for commodities which cost $50,000 or less. 

Request for Bids:  A document issued for the purpose of soliciting a bid, usually for commodities that cost in excess of $50,000.

Request for Expressions of Interest:  A document issued for the purpose of soliciting an expression of interest.

Request for Proposals (RFP): A document issued for the purpose of soliciting a proposal.

Request for Quotations (RFQ):  A document used for the purpose of soliciting a quotation or bid. 
     
Requisition:  A document prepared by a person or department within an institution that is used to officially request goods or services. It usually contains a specification for the article or service requested. 	

Resident Vendor or Bidder:  A vendor or bidder who meets the requirements of the West Virginia Code for being considered an in-state individual or business.

Responsible Bidder or Vendor:  A person who has the capability in all respects to perform contract requirements, and the integrity and reliability that will assure good faith performance.

Responsive Bidder or Vendor:  A person who has submitted a bid that conforms in all material respects to the requirements and minimum specifications of the invitation to bid.


Services:  The furnishing of labor, time, or effort by a   contractor, not involving the delivery of a specific end product other than reports, which are merely incidental to the required performance.  This term shall not include employment agreements or collective bargaining agreements.

Shall:  Denotes the imperative.

Signature:  The name of a person written with his or her own hand; the act of signing one’s name.  The act of putting one's name at the end of an instrument to attest to its validity.
  
Specification: A clear and accurate description of the physical, functional, or performance characteristics or nature of the material, supplies, services, equipment, or printing to be purchased.  A specification may also include requirements for inspection, testing and preparing the commodity for delivery.   The purpose of a specification is to serve as a basis for obtaining a commodity adequate and suitable in a cost-effective manner, taking into account the cost of ownership and operation as well as initial acquisition cost.

Supplies:  Materials or items that will be consumed during the normal course of business within one (1) year, or have a useful life of one (1) year or less, and have an initial cost of $1,000 or less.

State Code:  Denotes the West Virginia State Code; the law of the State of West Virginia.

Unauthorized Signature:  One made without actual, implied or apparent authority and includes a forgery.

Vendor:  A supplier who provides, in exchange for consideration, materials, supplies, equipment, services, printing, repairs, alterations, and construction.

Vendor Preference:  The preference given on competitive bids to a West Virginia resident vendor over a low bid from a nonresident vendor in accordance with the Code of West Virginia.

West Virginia Council for Community and Technical College Education (or Council):  The council created pursuant to West Virginia Code §18B-2B-1.

West Virginia Higher Education Policy Commission (or Commission):  The commission created pursuant to West Virginia Code §18B-1B-1.

Will:  Denotes the imperative.
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State of West Virginia

Supplementary Conditions to AIA Document B101-2007
Standard Form of Agreement Between Owner and Architect

The following Supplementary Conditions modify the Standard Form of Agreement Between Owner and Architect, AlA

Document B101-2007 Edition.

Where a portion of the Agreement is modified or deleted by these Supplementary

Conditions, the unaltered portions of the Agreement shall remain in effect.

ARTICLE 1
INITIAL INFORMATION

§1.1  Make the following change to Section 1.1:
In the first sentence, delete "optional” and substitute “mandatory”.
§1.3  Make the following changes to Section 1.3:
In the second sentence, delete “shall” and substitute “may" and
delete the period at the end of the sentence and add * if

applicable.”

ARTICLE 2
ARCHITECT’S RESPONSIBILITIES

§25 Make the following changes to Section 2.5:
Delete the second sentence in its entirety.

Change Sections 2.5.1 through 254 to specify the following
minimum insurance requirements:

1 General Liability: $1,000,000 per occurrence, $2,000,000
aggregate;

.2 Automobile Liabiiity: $1,000,000 combined single limit;
.3 Workers  Compensation:

requirements  including  West
(Mandolidis); and

West  Virginia
Virginia  Code

Statutory
§23-4-2

4 Professional Liability: $1,000,000 each occurrence on a
claims made basis.

Add the following Sections to Article 2:

§2.6  The format and minimum standard of quality to be used by
the Architect in preparing specifications for the Project shall be AlA
MASTERSPEC or equal, and the Architect shall use the CSI
Masterformat numbering system.

§2.7  The Architect shall satisfy the requirements for the lawful
practice of architecture in the State of West Virginia.

§2.8  The Architect shall review laws, codes and regulations
applicable to the Architect's services and shall comply in the design
of the Project with applicable provisions and standards of the West
Virginia Building Code, the West Virginia Fire Code and the
Americans with Disabilities Act (ADA). The most stringent
application of these codes and standards shall apply. In the design
of the Project, the Architect shall comply with the requirements
imposed by governmental authorities having jurisdiction.

ARTICLE 3
SCOPE OF ARCHITECT'S BASIC SERVICES

§3.1.2 Make the following change to Section 3.1.2:

In the third sentence, after “shall’ add “thoroughly review the
services and information for completeness and sufficiency”.

§3.1.6 Delete Section 3.1.6 in its entirety and substitute the following:

§3.1.6 The Architect shall furnish and submit substantially
completed construction documents to all governmental agencies
having jurisdiction over the Project, shall assist the Owner in
securing their approval, and shall incorporate changes in the
Construction Documents as may be required by such authorities.

Add the following Section to Article 3:

§3.1.7  The Architect is responsible for the coordination of all
drawings and design documents relating to Architect's design used
on the Project, regardless of whether such drawings and documents
are prepared or provided by Architect, by Architect's constiltants, or
by others. If preliminary or design development Work has been
performed by others, Architect is nevertheless fully responsible for
and accepts full responsibility for such earlier Work when Architect
performs subsequent phases of the basic services called for under
this Agreement, as fully as if the preliminary, schematic, and design
development Work had been performed by the Architect itself.
Architect is responsible for coordination and internal checking of all
drawings and for the accuracy of all dimensional and layout
information contained therein, as fully as if each drawing were
prepared by Architect.  Architect is responsible for the
completeness and accuracy of all drawings and specifications
submitted by or though Architect and for their compliance with all
applicable codes, ordinances, regulations, laws, and statutes.

S ——
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§3.2  SCHEMATIC DESIGN PHASE SERVICES
§3.2.2 Make the following change to Section 3.2.2:

In the second sentence, after the word "Architect” add “shall review
such information to ascertain that it is consistent with the
requirements of the Project and”.

§3.4  CONSTRUCTION DOCUMENTS PHASE SERVICES
§3.4.2 Delete Section 3.4.2 in ifs entirety and substitute the following:

§3.4.2 Construction  drawings, specifications, or  other
Construction Documents submitted by Architect must be complete
and unambiguous and in compliance with all applicable codes,
ordinances, statutes, regulations, and laws. By submitting the
same, Architect certifies that Architect has informed the Owner of
any tests, studies, analyses, or reports that are necessary or
advisable to be performed by or for the Owner at that point in time.
Architect shall confirm these facts in writing to the Owner,

§3.5 BIDDING OR NEGOTIATION PHASE SERVICES

§3.5.1 Make the following change to Section 3.5.1:
In the first sentence, delete the period at the end of the sentence
and add "which may include the development and distribution of a
prequalification process.”

§3.6 CONSTRUCTION PHASE SERVICES

§3.6.1 GENERAL

§3.6.1.1
following:

Delete the last sentence in its entirety and substitute the

The State of West Virginia’s Supplementary Conditions to the
General Conditions of the Contract for Construction shall be
adopted as part of the Contract Documents and shall be
enforceable under this Agreement.

Add the following Section to 3.6.1:
§3.6.1.4 The Architect shall be responsible for conducting
progress meetings as needed and for the preparation, distribution,
and accuracy of minutes pertaining thereto to all parties as directed
by the Owner.

§3.6.2 EVALUATIONS OF THE WORK

§3.6.2.1  Delete the second sentence in its entirety and substitute
the following:

Although the Architect is not required to make exhaustive or
continuous on-site inspections to check the quality or quantity of the
Work, the Architect shall carefully review the quality and quantity of
the Work at appropriate intervals during construction as part of the
Architect's design and contract administration services, shall issue
written reports of such reviews to the Owner, Owner
representatives, and the Contractor, and further shall conduct any
additional reviews at any other time as reasonably requested by the
Owner. The Architect shall neither have control over or charge of,
nor be responsible for, the construction means, methods,
techniques, sequences or procedures, or for safety precautions and
programs in connection with the Work, since these are solely the
Contractor's rights and responsibilies under the Contract
Documents

§3.6.22 Delete the first sentence of 3.6.2.2 in its entirety and
substitute the following:

The Architect shall have the authority and obligation to reject Work
that does not conform to the Contract Documents.

§3.6.24  Delete Section 3.6.2.4 it its entirety and substitute the
following:
§3.6.24  The Architect shall render initial decisions on claims,

disputes or other matters in question between the Owner and
Contractor as provided in the Contract Documents. However, the
Owner, with advice and assistance from the Architect, shall make
final decisions on matters relating to aesthetic effect.

§3.6.4 SUBMITTALS

§3.64.2  Make the following changes fo Section 3.6.4.2:

Delete the first sentence in its entirety and substitute the following:

The Architect shall review and approve or take other appropriate
action upon the Confractor's submittals such as Shop Drawings,
Product Data and Samples. The Architect's review of Contractor's
submittals must determine the following: (1) if such submittals are
in compliance with applicable laws, statutes, ordinances, codes,
orders, rules, regulations; and (2) if the Work affected by and
represented by such submittals is in compliance with the
requirements of the Contract Documents. Architect shall promptly
notify the Owner and Contractor of any submittals that do not
comply with applicable laws, statutes, ordinances, codes, orders,
rules, regulations, or requirements of the Contract Documents.
Architect is responsible for determining what aspects of the Work
will be the subject of shop drawings or submittals. Architect shall
not knowingly permit such aspects of the Work to proceed in the
absence of approved shop drawings and submittals. The
Architect's action shall be taken with such reasonable promptness
as to cause no delay in the Work or in the activities of the Owner,

Effective Date: June 1, 2009
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Contractor or separate contractors, while allowing sufficient time in
the Architect's professional judgment to permit adequate review.

In the second sentence, delete the words “or performance”.

§3.6.45  Make the following change to Section 3.6.4.5:
Add “, including a submittal log,” after “The Architect shall maintain
a record of submittals”.

§3.6.5 CHANGES IN THE WORK

§3.6.5.2  Make the following changes to Section 3.6.5.2;
Section 3.6.5.2 shall now be Section 3.6.5.3. Section 3.6.5.2 shall
read as follows:

§3.6.5.2 If the Architect and the Owner determine that the
implementation of the requested change would result in a material
change to the Contract that may cause an adjustment in the
Contract Time or Confract Sum, the Architect shall make a
recommendation to the Owner who may authorize further
investigation of such change.

§3.6.5.3 Add the following to the end of Section 3.6.5.3:

Additionally, the Architect shall review and, upon request by Owner,
provide written documentation of the same of all change order
requests and proposals with respect to the following criteria:

A confirm proposed change is a material change to the
Contract;

.2 confirm appropriate credits are included for Work not
completed;

3 verify that the proposed additional cost or credit is
reasonable with respect to industry standards.  Cost
verifications may, as authorized by Owner, include independent
estimates and/or consultations with contractors and vendors,
and

4 confirm that the appropriate back up documentation is
included and mathematically correct including mark ups and
taxes pursuant to the requirements of the Contract Documents.

ARTICLE 4
ADDITIONAL SERVICES

ANY PROVISION OF AN AIA DOCUMENT LISTED HEREIN,
EXHIBIT, OR DESCRIPTION FOR ADDITIONAL SERVICES THAT
CONFLICTS WITH THESE SUPPLEMENTARY CONDITIONS IS
NULL AND VOID.

§4.3.1 Make the following changes to Section 4.3.1:

6  Before the semicolon insert *, provided such alternate bids
or proposals are not being used for budget control”

.9 Delete this provision in its entirety.
§4.3.2 Make the following changes to Section 4.3.2:

.3 Before the semicolon insert *, but only to the extent that
such services required or requested from the Architect represent a
material change in the services that would otherwise be required of
the Architect for completion of the Project”

4 Before the semicolon insert *, provided such claims are not
the result of the Architect's action, inaction, errors, or omissions”

ARTICLE 5
OWNER’S RESPONSIBILITIES

§5.2  Make the following change to Section 5.2;

In the first sentence, after “The Owner” add *, with Architect's
assistance,”

Add the following Section fo Article 5:

§5.3.1 The Owner has the right o reject any portion of the
Architects Work on the Project, including but not limited to
Schematic Design Documents, Design Development Documents,
Construction Documents, or the Architect's provision of services
during the construction of the Project, or any other design Work or
documents on any reasonable basis, including, but not limited to
aesthetics or because in the Owner's opinion, the construction cost
of such design is likely to exceed the budget for Cost of the Work. If
at any time the Architect's Work is rejected by the Owner, the
Architect must proceed when requested by the Owner, to revise the
design Work or documents prepared for that phase to the Owner's
satisfaction. These revisions shall be made without adjustment to
the compensation provided hereunder, unless revisions are made to
Work previously approved by the Owner under previous phases, in
which case such revision services will be paid as a Change in
Services. Should there be substantial revisions to the original
program after the approval of the Schematic Design Documents,
which changes substantially increase the scope of design services
to be furnished hereunder, such revision services will be paid as a
Change in Services. The Architect must so notify the Owner of all
Changes in Services in writing and receive approval from Owner
before proceeding with revisions necessitated by such changes. No
payment, of any nature whatsoever, will be made to the Architect for
additional Work or Changes in Services without such written
approval by Owner.

Effective Date: June 1, 2009
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§5.5  Make the following changes to Section 5.5:
In the first sentence, delete “shall” and substitute “may".
Add the following sentence at the end of Section 5.5:

The Owner may, in its sole discretion, request that the Architect
secure these services by contracting with a third party.

§5.6  Make the following change fo Section 5.6
In the third sentence, delete “shall" and substitute “‘may”.
§5.7  Make the following change to Section 5.7:

At the beginning of this sentence, insert "Unless otherwise provided
in this Agreement,”

§5.9  Add the following sentence fo the beginning of Section 5.9:

The Owner shall be entited to rely on the accuracy and
completeness of services and information provided by the Architect.

ARTICLE 6
COST OF WORK

§6.3  Delete Section 6.3 in its entirety and substitute the following:

§6.3 In preparing estimates for the cost of the Work, the Architect
shall be permitted to include contingencies for design, bidding and
price escalation, and in consultation with the Owner, to determine
what materials, equipment, component systems and types of
construction to be included in the Construction Documents, fo make
reasonable adjustments in the scope of the Project and to include in
the Confract Documents alternate bids as may be necessary to
adjust the estimate of Cost of the Work to meet the Owner's
adjusted budget. If an increase in the Contract Sum occurring after
execution of the Confract for Construction caused the Project
budget to be exceeded, the Project budget shall be increased
accordingly.

§6.7  Delete Section 6.7 in its entirety and substitute the following:

§6.7  If the Owner chooses to proceed under Section 6.6.2, the
Architect, without additional compensation, shall assist the Owner in
rebidding or renegotiating the Project within a reasonable time. If
the Owner chooses to proceed under Section 6.6.4, the Architect,
without additional compensation, shall modify the documents which
the Architect is responsible for preparing under this Agreement as
necessary to comply with the Owner's budget for the Cost of the
Work, and shall assist the Owner in rebidding or renegotiating the
Project within a reasonable time. The modification of such
documents and the rebidding or renegotiating of the Project shall be
the limit of the Architect's responsibility under Section 6.8.

ARTICLE 7
COPYRIGHTS AND LICENSES

§7.3  Make the following changes to Section 7.3:

In the first sentence, insert “irrevocable, royalty-free, right and” after
the word ‘“nonexclusive” and delete the words “solely and
exclusively”.

Delete the last sentence of Section 7.3 and substitute the following:

Upon completion of the Project, or upon termination of this
Agreement for any reason prior to the completion of the Project,
Owner shall be entitled to retain copies of all Instruments of Service
and shall have an irrevocable, royalty-free, right and license to use
all of the Instruments of Service for any and all purposes related to
the Project in any manner the Owner deems fit, including the
following:

a.  Electronics Filing and Archiving for the purpose of record
keeping at Owner designated areas;

b. Any future renovation, addition, or alteration to the
Project; and

c.  Any future maintenance or operations issue as it pertains
to the Project.

Architect or Architect's Consultants shall not be responsible for any
modifications to the Work made by Owner or Owner's
representatives using the Architect's Instruments of Service.

§7.3.1 Delete the second sentence of Section 7.3.1.

ARTICLE 8
CLAIMS AND DISPUTES
§8.1  GENERAL
§8.1.1 Delete Section 8.1.1 in its entirety and substitute the following:

§8.1.1 Causes of action between the parties to this Agreement
pertaining to acts or failures to act shall be deemed to have accrued
and the applicable statutes of limitations shall commence to run
pursuant to applicable provisions of the West Virginia Code.

§8.1.3 Make the following change to Section 8.1.3:

At the beginning of the first sentence, insert “Unless otherwise
agreed by the Parties,”

Add the following Section to Article 8:
§8.14 The Owner may suffer financial loss if the Architect's

services are not completed within the schedule approved by the
Owner in accordance with Section 3.1.3. If so provided, the

Effective Date: June 1, 2009
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Architect shall be liable for and shall pay the Owner, as liquidated
damages and not as a penalty, any sum(s) stated in Section 1.1 of
this Agreement or in Section A.1.4 of Exhibit A.

Allowances may be made for delays beyond the control of the
Architect. All delays and adjustments to the Architect's schedule
must be properly documented and approved by the Owner in
accordance with Section 3.1.3.

§8.2  MEDIATION
§8.2  Make the following changes to Section 8.2:

§8.2.1 In both instances where it appears, delete “binding dispute
resolution” and substitute ‘litigation in a court of competent
jurisdiction.”

§8.2.2 Delete this Section in its entirety and substitute the following:

The parties shall endeavor to resolve their Claims by non-binding
mediation which, unless the parties mutually agree otherwise, shall
be administered by the American Arbitration Association in
accordance with its Construction Industry Mediation Procedures in
effect on the date of the Agreement.

§8.2.4 Delete this Section in its entirety and substitute the following:

If the parties do not resolve a dispute through mediation pursuant to
this Section 8.2, the method of binding dispute resolution shall be in
accordance with Section 8.3.

§8.3  ARBITRATION
§8.3  Delete Section 8.3 in its entirety and substitute the following:
§8.3  SETTLEMENT OF CLAIMS

§8.3.1 Notwithstanding any provision to the contrary in this
Agreement, all references to arbitration are hereby deleted.

§8.3.2 Any claim, dispute or other matter in question arising out of
this Agreement which cannot be settled between the parties shall, in
the case of the Architect, be submitted to the West Virginia Court of
Claims, and in the case of the Owner, to the Circuit Court of
Kanawha County or any other court of competent jurisdiction as the
Owner may elect.

ARTICLE 9
TERMINATION OR SUSPENSION

§9.1  Make the following changes to Section 8.1:

In the first sentence, after “If the Owner fails to make payments to
the Architect” add “of undisputed amounts”. In the third sentence,

after "In the event of a suspension of services,” add “in accordance
herewith”. In the fourth sentence, after “Before resuming services,
the Architect shall be paid all sums due prior to suspension and”
add “shall negotiate with the Owner for”.

§9.2  Make the following changes to Section 9.2:

In the first sentence, after *If the Owner suspends the Project” add
“for more than 30 consecutive days’.

Delete the last two sentences in Section 9.2 and substitute the
following:

When the Project is resumed, the Owner and the Architect shall
negotiate the amount of any compensation the Owner will pay the
Architect for expenses incurred in the interruption and resumption of
the Architect’s services. The Owner and the Architect shall
negotiate any adjustments to the Architect's fees for the remaining
services and the time schedules for completion.

§9.6  Make the following changes to Section 9.6:
Delete “and all Termination Expenses as defined in Section 9.7".
§9.7  Delete Section 9.7 in its entirety and substitute the following:

§9.7  Service performed under this Agreement may be continued
in succeeding fiscal years for the term of the Agreement contingent
upon funds being appropriated by the Legislature for this service. In
the event funds are not appropriated or otherwise available for this
service, the Agreement shall terminate without penalty on June 30.
After such date the Agreement becomes null and void.

Add the following Section to Article 9:

§9.9 In the event of any termination under this Article, the
Architect consents to the Owner's selection of another architect of
the Owner's choice to assist the Owner in any way in completing
the Project. Architect further agrees to cooperate and provide any
information requested by Owner in connection with the completion
of the Project and consents to and authorizes the making of any
reasonable changes to the design of the Project by Owner and
such other architect as Owner may desire. Any services provided
by Architect that are requested by Owner after termination will be
fairly compensated by Owner in accordance with Article 11.

ARTICLE 10
MISCELLANEOUS PROVISIONS

§10.2 Make the following changes to Section 10.2:

At the end of the sentence, delete the period and add “, as modified
by the State of West Virginia Supplementary Conditions to the AIA

Effective Date: June 1, 2009

Page 5





AJA B101-2007 Supplementary Conditions Standard form of Agreement Between 3

Owner and Architect

i State of West Virginia

Document A201-2007, General Conditions of the Contract for
Construction.”

§10.3 Add the following sentence to the end of Section 10.3:

The Architect shall execute all consents reasonably required to
facilitate such assignment.

§10.6  Add the following sentence to the end of Section 10.6:

The Architect shall immediately report to the Owner's project
manager the presence, handling, removal or disposal of, or
exposure of persons to and location of any hazardous material
which it discovers.

§10.8  Add the following sentence to the end of Section 10.8:

Notwithstanding the foregoing, the Owner may disclose any
information specifically required by law.

ARTICLE 11
COMPENSATION

§11.4 Make the following changes to Section 11.4:

After the word “shall”, insert “not exceed a multiple of 1.15 times the
amount billed to the Architect for such Additional Services” and
delete the rest of that sentence.

§11.7 Delete Section 11.7 in its entirety and substitute the following:

§11.7 The Architect's rates and multiples for service as set forth in
this Agreement shall remain in effect for the life of this Agreement
unless unforeseen events which are not the fault of the Architect
delay the Project completion. In such event, an equitable
adjustment in the Architect's rates may be negotiated with the
Owner.

§11.8 COMPENSATION FOR REIMBURSABLE EXPENSES

§11.8.1 Delete Sections 11.8.1.4 and 11.8.1.5 in their entirety and
substitute the following:

§11.8.1.4  The expense of reproductions, postage and handling
of bidding documents shall be a Reimbursable Expense, however,
the expense of reproductions, plots, standard form documents,
postage, handling, and delivery of Instruments of Service for the
Owner's use and for review of governmental agencies having
jurisdiction over the Project shall not be a Reimbursable Expense
but shall be covered in the Architect's Compensation under §11.1.

§11.8.2 Delete Section 11.8.2 in its entirety and substitute the
following:

§11.8.2 For Reimbursable Expenses described in Section
11.8.1.1, compensation to the Architect shall be at actual cost and
shall be made pursuant to the Owner’s travel regulations. For those
expenses described in Sections 11.8.1.2 through 11.8.1.11, the
compensation shall be computed as a multiple of 1.15 times the
expenses incurred by the Architect, the Architect's employees and
consultants.

§11.10 PAYMENTS TO THE ARCHITECT

§11.10.1  Delete Section 11.10.1 in its entirety.
§11.10.2 Delete Section 11.10.2 in its entirety and substitute the
following:

§11.10.2  Payments are due and payable thirty (30) days from the
date of receipt of the Architect's invoice by the Owner. Amounts
unpaid sixty (60) days after the date of receipt of the invoice shall
bear interest at the rate prescribed by the West Virginia Code.
§11.10.3  Delete Section 11.10.3 in its entirety.

ARTICLE 13
SCOPE OF THE AGREEMENT

Add the following Section to 13.2;
§13.24 State of West Virginia Supplementary Conditions to AIA
Document B101-2007, Standard Form of Agreement Between

Owner and Architect

END OF SUPPLEMENTARY CONDITIONS TO AIA
DOCUMENT 8101-2007

Effective Date: june 1,2009
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The Owner and Architect hereby agree to the full performance of the covenants contained herein.

IN WITNESS WHEREOF, the Owner and Architect have entered into this Agreement as of the date and year as written below.

Owner; Architect:
By: By:

Title: Title:
Date: Date:

APPROVED AS TO FORM THIS _/ g 74 DAY OF L/MA’L& , 2009

DARRELL V. McGRAW, JR., ATTORNEY GENERAL

DEPUTY ATTZRNEY GENERAL

Effective Date: June 1, 2009 Page 7
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State of West Virginia

Supplementary Conditions to AIA Document A107-2007
Standard Form of Agreement Between Owner and Contractor for a Project of Limited Scope

The following Supplementary Conditions modify the Standard Form of Agreement Between Owner and Contractor for a
Project of Limited Scope, AIA Document A107, 2007 Edition. Where a portion of the Standard Form of Agreement is
modified or deleted by these Supplementary Conditions, the unaltered portions of the Agreement shall remain in effect.

ARTICLE 2
DATE OF COMMENCEMENT AND
SUBSTANTIAL COMPLETION

§2.1 Insert the following language in Section 2.1 relating to the
date of commencement of the Work:

The date of commencement of the Work shall be the date of
receipt of the Owner's written notice to proceed.

§23  Insert the following language in Section 2.3 relating to
liquidated damages:

The Owner will suffer financial loss if the Work is not Substantially
Complete within the Contract Time as defined in Article 14, and if
Final Completion is not achieved within the specified time frame
following Substantial Completion. As liquidated damages, and not
as a penalty, the Contractor and the Contractor’s surety shall be
liable for and pay the Owner the amount indicated in the Contract
Documents, as liquidated damages, for each calendar day of delay
in achieving Substantial Completion. For each calendar day of
delay in achieving Final Completion, the Contractor and the
Contractor's surety shall be liable for and shall pay half of the
amount of liquidated damages, plus any additional fees of the
Architect and the Architect's consultants that may accrue.
Allowances may be made for delays due to shortages of materials
and/for energy resources, subject to proof by documentation, and
also for delays due to strikes or other delays beyond the control of
the Contractor. All delays and any Claim for extension of Contract
Time must be properly documented in accordance with the
Contract Documents by the Contractor and must be made in
accordance with Article 21.

ARTICLE 3
CONTRACT SUM

§ 3.1 Section 3.1 is hereby amended to provide that the Contract Sum
shall be a Stipulated Sum in accordance with Section 3.2. Any
references in the Agreement to any other Contract Sum calculation
methods are hereby deleted.

§3.3  Delete Section 3.3 in its entirety.

§3.4  Delete Section 3.4 in its entirety.

ARTICLE 4
PAYMENTS

§4.1 PROGRESS PAYMENTS

§4.14 Insert the following language in Section 4.1.4:

Until the Work is fifty percent (50%) complete, the Owner will
withhold as retainage ten percent (10%) of the amount due the
Contractor on account of progress payments. At the time the Work
is fifty percent (50%) complete and thereafter, if the manner of
completion of the Work and its progress are and remain
satisfactory to the Owner and Architect, and in the absence of
other good and sufficient reasons, the Architect will, on
presentation by the Contractor of Consent of Surety, authorize any
remaining partial payments to be paid in full.

The full Contract retainage may be reinstated if the manner of
completion of the Work and its progress do not remain satisfactory
to the Owner and Architect, if the Surety withholds its consent, or
for other good and sufficient reasons.

§4.15 Insert the following language in Section 4.1.5:

Any interest due and payable for payments due and unpaid under

the Contract Documents shall be made pursuant to West Virginia
Code.

§4.2  FINAL PAYMENT

Add the following clause to Section 4.2.2:

§4.22.1 Unless and to the extent Final Completion is delayed
through no fault of the Contractor, the Owner shall be under no
obligation to increase payments above 95% until Final Completion
of the Work is certified by the Architect. Before final payment is
due the Contractor, all applicable state and local taxes must be
paid. The Contractor shall present evidence that payment or
satisfaction of all such tax obligations has been made.

M

Effective Date: May 27, 2016
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ARTICLE 5
DISPUTE RESOLUTION

§5.1 Delete Section 5.1 in its entirety and substitute the following:

§ 5.1 For any claim, dispute or other matter in question arising out
of this Agreement subject to, but not resolved by, mediation
pursuant to Section 21.3, the method of binding dispute resolution
shall be litigation in a court of competent jurisdiction as provided in
Section 21.7.

ARTICLE 7
GENERAL PROVISIONS

Add the following Section to Article 7:
§ 7.05 PARTY RELATIONS

§ 7.05 The Owner and its Consultants, the Architect and its
Consultants, and the Confractor and its Subcontractors agree to
proceed with the Work on the basis of mutual trust, good faith and
fair dealing.

§ 7.1 THE CONTRACT DOCUMENTS
§ 7.1 Add the following sentence at the end of Section 7.1:

The Contract Documents also include the Bidding Documents
(Advertisement or Invitation to Bid, Request for Quotations/Bids,
Instructions to Bidders, Form of Proposal, Bid Bond and Sample
Forms), Performance Bond, Payment Bond, Maintenance Bond (if
applicable), Certificates of Insurance, Special Provisions For
Disadvantaged and Women Business Enterprise Utilization (if
found herein) and West Virginia Department of Labor Wage Rates.

ARTICLE 8
OWNER

§8.1 INFORMATION AND SERVICES REQUIRED OF THE
OWNER

§8.1.2 Delete Section 81.2 in its entirety and substitute the
following:

§8.1.2 The Contractor shall confirm all information furnished by
the Owner including, but not limited to, the location of each utility.
If the Owner has provided geotechnical and other tests to
determine subsurface conditions, the Owner will provide such
documents to the Contractor; the Contractor acknowledges that it
will make no claims for any subsurface or any other conditions
revealed by these tests,

Add the following Section to Article 8:

§84  OWNER’'S PROJECT REPRESENTATIVE

§8.4 The Owner reserves the right to maintain a full-time project
representative at the site who shall have such duties and
responsibiliies as the Owner may assign. The Owner's
representative shall not interfere with or be responsible for the
Contractor's means, methods, techniques, sequences and
procedures for accomplishing the Work.

ARTICLE 9
CONTRACTOR

§9.1.2 Add the following sentence to the end of Section 9.1.2:

Claims by Contractor resulting from its failure to familiarize itself
with the site or pertinent documents shall be deemed waived.

§9.1.3 Delete Section 9.1.3 in its entirety and substitute the
following:

§9.1.3 The Contractor acknowledges its continuing duty to
review and evaluate the Construction Documents during
performance of the Work and shall immediately notify the Owner
and the Architect about any problems, conflicts, defects,
deficiencies, inconsistencies or omissions it discovers in or
between the Construction Documents; and variances it discovers
between the Construction Documents and applicable laws,
statutes, building codes, rules and regulations.

Add the following Sections to 9.1;

§ 9.1.4 If the Contractor performs any Work which it knows or
should have known involves a recognized problem, conflict, defect,
deficiency, inconsistency or omission in the Construction
Documents; or a variance between the Construction Documents
and requirements of applicable laws, statutes, building codes,
rules and regulations, without notifying the Owner and the
Architect prior to receiving written authorization from the Architect
to proceed, the Contractor shall be responsible for the
consequences of such performance.

§ 9.1.5 Before ordering any materials or doing any Work, the
Contractor and its Subcontractors shall verify all measurements at
the site and shall be responsible for the correctness of same.
Discrepancies shall be reported in writing to the Architect prior to
proceeding with the Work. No extra charge or compensation will
be entertained due to differences between actual measurements
and dimensions indicated on the drawings, if such differences do
not result in a change in the scope of Work or if the Architect failed
to receive written notice before the Work was performed.

e B et S e e oo |

Effective Date; May 27,2016
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§9.3 LABOR AND MATERIALS

Add the following Clauses to Section 9.3.1:

§93.1.1  In accordance with West Virginia Code § 5-19-1 et
seq., every contract and subcontract for the construction,
reconstruction, alteration, repair, improvement or maintenance of
public works, where the cost is more than $50,000 and, in the case
of steel only, where the cost of steel is more than $50,000 or
where more than 10,000 pounds of steel are required, the State
will accept only aluminum, glass, or steel products produced in the
United States. In addition, items of machinery or equipment
purchased for use at the site of public works, shall be made of
domestic aluminum, glass or steel, unless the cost of the product
is less than $50,000 or less than 10,000 pounds of steel are used
in the public works project.

§9.3.1.2  Foreign made aluminum, glass or steel products may
be accepted only if the cost of domestic products is found to be
unreasonable. Such cost is unreasonable if it is twenty percent
(20%) or more higher than the bid price for foreign made products.
If the domestic aluminum, glass or steel products to be supplied or
produced are in a “substantial labor surplus area,” as defined by
the United States Department of Labor, foreign made products
may be supplied only if domestic products are thirty percent (30%)
or more higher in price than the foreign made products.

§9.3.1.3 If, prior to the award of a coniract under the above
provisions, the spending officer of the spending unit determines
that there exists a bid for like foreign aluminum, glass or steel that
is reasonable and lower than the lowest bid for domestic products,
the spending officer may request in writing a reevaluation and
reduction in the lowest bid for such domestic products. All vendors
must indicate in their bids if they are supplying foreign aluminum,
glass or steel.

§ 9.3.1.4 PREFERENCE FOR USE OF DOMESTIC STEEL
PRODUCTS

.1 Except when authorized by the director of the Purchasing
Division pursuant to Subclause .2 below, no contractor may
use or supply steel products for a state project other than
those steel products made in the United States. As used in
this contract:

a. “State contract project’ means any erection or
construction of, or any addition to, alteration of or
other improvement to any building or structure,
including but not limited to, roads or highways, or
the installation of any heating or cooling or
ventilating plants or other equipment, or the supply
of any materials for such projects, pursuant to a
contract with the State of West Virginia for which
bids were solicited on or after June 6, 2001,

b. “Steel products” means products rolled, formed,
shaped, drawn, extruded, forged, cast, fabricated or
otherwise similarly processed, or processed by a
combination of two or more of such operations,
from steel made by the open hearth, basic oxygen,
electric furnace, Bessemer or other steel making
process.

c. “United States” means the United States of America
and includes all teritory, continental or insular,
subject to the jurisdiction of the United States.

.2 The director of the Purchasing Division may, in writing,
authorize the use of foreign steel products if;

a. The cost for each contract item used does not
exceed one tenth of one percent (.1%) of the total
contract cost or two thousand five hundred dollars
($2,500.00), whichever is greater. For the purposes
of this contract, the cost is the value of the steel
product delivered to the project; or

b. The director of the Purchasing Division determines
that specified steel materials are not produced in
the United States in sufficient quantity or otherwise
are not reasonably available to meet contract
requirements.

.3 A Contractor who uses steel products in violation of this
Clause may be subject to civil penalties pursuant to West
Virginia Code § 5A-3-56.

§9.315 [reserved]

§9.3.16 WEST VIRGINIA JOBS ACT: Pursuant to West
Virginia Code §21-1C-1 et seq., every public improvement contract
or subcontract let by a public authority shall contain the following
language:

.1 DEFINITIONS:

a. The term ‘“construction project’ means any
construction, reconstruction, improvement, enlargement,
painting, decorating or repair of any public improvement let
to contract in an amount equal to or greater than
$500,000). The term "construction project" does not include
temporary or emergency repairs;

b. (1) The term "employee" means any person hired or
permitted to perform hourly work for wages by a person,
firm or corporation in the construction industry;

(2) The term "employee” does not include:

e ]
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(A) Bona fide employees of a public authority or
individuals engaged in making temporary or
emergency repairs,

(B) Bona fide independent contractors; or

(C) Salaried supervisory personnel necessary to
assure efficient execution of the employee's work;

c. The term "employer’ means any person, firm or
corporation employing one or more employees on any
public improvement and includes all contractors and
subcontractors;

d. The term "local labor market" means every county in
West Virginia and all counties bordering West Virginia that
fall within seventy-five (75) miles of the border of West
Virginia;

e. The term "public authority" means any officer, board,
commission or agency of the State of West Virginia and its
political subdivisions, including counties and municipalities.
Further, the Economic Grant Committee, Economic
Development  Authority,  Infrastructure  and  Jobs
Development Council and School Building Authority shall
be required to comply with the provisions of this Clause for
loans, grants or bonds provided for public improvement
construction projects; and

f. The term ‘"public improvement” includes the
construction of all buildings, roads, highways, bridges,
streets, alleys, sewers, ditches, sewage disposal plants,
waterworks, airports and all other structures that may be let
to contract by a public authority, excluding improvements
funded, in whole orin part, by federal funds.

job applicants to the employer or refers less qualified job
applicants than the number requested, then the Division
shall issue a waiver to the employer stating the
unavailability of applicants and shall permit the employer to
fill any positions covered by the waiver from outside the
local labor market. The waiver shall be either oral or in
writing and shall be issued within the prescribed three (3)
days. A waiver certificate shall be sent to both the
employer for its permanent project records and to the
public authority.

.3 SCOPE; REPORTING REQUIREMENTS:

a. Pursuant to West Virginia Code §21-1C-5, the West
Virginia Jobs Act applies to expenditures for construction
projects by any public authority for public improvements as
defined by this Act.

b. For public improvement projects let pursuant to the
West Virginia Jobs Act, the public authority shall file or
require an employer as defined in Chapter 21, Article 1C,
Section 2 to file with the Division of Labor copies of the
waiver certificates and certified payrolls, pursuant to West
Virginia Code, Chapter 21, Article 5A, or other comparable
documents that include the number of employees, the
county and state wherein the employees reside and their
occupation.

c. The Division of Labor shall compile the information
required by this section and submit it annually to the Joint
Committee on Government and Finance by the fifteenth
day of October. The joint committee may forward these
reports to the Legislative Auditor to review and make
comments regarding the usefulness of the information
collected and to suggest changes to the division's method
of reporting to ensure the information collected will prove

.2 LOCAL LABOR MARKET UTILIZATION ON PUBLIC useful in evaluating the effectiveness of the provisions of
IMPROVEMENT CONSTRUCTION PROJECTS; WAIVER this Clause.
CERTIFICATES:

a. Employers shall hire at least seventy-five percent (75%)
of employees for public improvement construction projects
from the local labor market, to be rounded off, with at least
two employees from outside the local labor market
permissible for each employer per project.

b. Any employer unable to employ the minimum number
of employees from the local labor market shall inform the
nearest office of the Bureau of Employment Programs'

d. Each public authority has the duty to implement the
reporting requirements of this Clause. Every public
improvement contract or subcontract let by a public
authority shall contain provisions conforming to the
requirements of this Clause.

e. The Division of Labor is authorized to establish
procedures for the efficient collection of data, collection of
civil penalties prescribed in West Virginia Code §21-1C-6
and transmittal of data to the Joint Committee on

Division of Employment Services of the number of qualified Government and Finance.
employees needed and provide a job description of the
positions to be filled. 4 PENALTIES: Pursuant to West Virginia Code §21-1C-6, any
employer who violates any provision of this Clause is subject to a
c. If, within three (3) business days following the placing civil penalty of one hundred dollars ($100) per day of violation.

of a job order, the Division is unable to refer any qualified

-
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§9.3.1.7 PUBLIC IMPROVEMENT CONTRACTS & WEST VIRGINIA
ALCOHOL and DRUG-FREE WORKPLACE ACT: The Contractor
must, at all time during the term of this Agreement, be in compliance
with West Virginia Code § 21-1D-1 et seq., which provides, in part;

.1 DEFINITIONS:

a. The term “construction” as used in this article,
means  any  construction,  reconstruction,
improvement, enlargement, painting, decorating or
repair of any public improvement let to contract the
value of which contract is over $100,000. The term
"construction” does not include temporary or
emergency repairs;

b.  The term "contractor" means any employer working
on a public impravement without regard to whether
they are serving as the prime or subcontractor to
another;

c.  The term "employee" means a laborer, mechanic or
other worker. For the purposes of this article,
employee does not include those persons as are
employed or hired directly by a public authority on a
regular or temporary basis engaged exclusively in
making temporary or emergency repairs.
Furthermore, employee does not include those
persons employed by a contractor who does not
work in public improvement construction;

d. The term "public authority", as used in this article,
means any officer, board or commission or other
agency of the State of West Virginia, its counties or
municipalities or any political subdivision thereof,
authorized by law to enter into a contract for the
construction of a public improvement, including any
institution supported, in whole or in part, by public
funds of the State of West Virginia and this article
applies to expenditures of these institutions made,
in whole or in part, from public funds; and

e. The term "public improvement’, as used in this
article, includes all buildings, roads, highways,
bridges, streets, alleys, sewers, ditches, sewage
disposal plants, waterworks, airports and all other
structures upon which construction may be let to
contract by the State of West Virginia, its counties
or municipalities or any political subdivision thereof.

.2 No public authority may award a public improvement
contract which is to be let to bid to a contractor unless the
terms of the contract require the contractor and its
subcontractors to implement and maintain a written drug-free
workplace policy in compliance with this article and the
contractor and its subcontractors provide a sworn statement

in writing, under the penalties of perjury, that they maintain a
valid drug-free workplace policy in compliance with this
article.

The public improvement contract shall provide for the
following:

(1) That the contractor implements its drug-free workplace
policy;

(2) Cancellation of the contract by the awarding public
authority if the contractor:

(A) Fails to implement its drug-free workplace policy;

(B) Fails to provide information regarding
implementation of the contractor's drug-free workplace
policy at the request of the public authority; or

(C) Provides to the public authority false information
regarding the contractor's drug-free workplace policy.

.3 Each contractor that submits a bid for the work must submit
at the same time an affidavit that the contractor has a written
plan for a drug-free workplace policy in compliance with West
Virginia Code § 21-1D-5. A public improvement contract may
not be awarded to a contractor who does not have a written
plan for a drug-free workplace policy and who has not
submitted that plan to the appropriate contracting authority in
timely fashion. For subcontractors, compliance with this
section may take place before their work on the public
improvement is begun.

4 In instances where a worker is required by law to follow
United States Department of Transportation drug testing
guidelines, no additional drug tests are required under this
article.

5 A clearly legible copy of the contractor's written drug-free
workplace policy shall be kept posted in a prominent and easily
accessible place at the public improvement construction site
thereof by each contractor subject to the provisions of this
article.

6 Every contractor shall keep an accurate record showing the
names, occupation and safety-sensitive status of all
employees, in connection with the construction on the public
improvement, and showing any drug tests or alcohol tests
performed and employee education and supervisor training
received, which record shall be open at all reasonable hours
for inspection by the public authority which let the contract and
its officers and agents. It is not necessary to preserve the
record for a period longer than three (3) years after the
termination of the contract.

e e e e e e e ey
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.7 All drug testing information specifically related to individual
employees is confidential and should be treated as such by
anyone authorized to review or compile program records. Drug
test results may not be used in a criminal proceeding without
the employee's consent.

B No less than once per year, or upon completion of the
project, every contractor shall provide a certified report to the
public authority which let the contract. The report shall include:

(1)

(2)

Information to show that the education and training
service to the requirements of section five [§ 21-1D-5] of
this article was provided;

The name of the laboratory certified by the United
States Department of Health and Human Services or its
successor that performs the drug tests pursuant to this
article;

The average number of employees in connection with
the construction on the public improvement;

Drug test results for the following categories including
the number of positive tests and the number of negative
tests:

(A)  Pre-employment and new hires;

(B) Reasonable suspicion;

(C) Post-accident;

(D) Random.

.9 PENALTIES:

a. Any contractor who violates any provision of this Act
is, for the first offense, guilty of a misdemeanor and,
upon conviction thereof, shall be fined not more than
$1,000; for the second offense, the person is guilty of a
misdemeanor and, upon conviction thereof, shall be
fined not less than $1,000 nor more than $5,000; for the
third or any subsequent offense within the preceding five
years, the person is guilty of a misdemeanor and, upon
conviction thereof, shall be fined not less than $5,000
nor more than $25,000 and the contractor shall be
excluded from bidding any additional new public
improvement projects for a period of one year.

b. Any person who directly or indirectly aids, requests or
authorizes any other person to violate any of the
provisions of this Act is guilty of a misdemeanor and,
upon conviction thereof, shall be fined not less than $50
nor more than $250.

Add the following Sections to 9.3:

§9.34 Where materials and equipment are to be provided by
the Owner under the Contract Documents, the Contractor shall
notify the Owner in writing as to when materials and equipment are
required on the project site in sufficient time to avoid delay in the
Work.

§9.3.5 The Contractor shall employ labor on the Project or in
connection with the Work, capable of working harmoniousty with all
trade crafts and any other individuals associated with the Project.
The Contractor shall also use its best efforts and implement
policies and practices to minimize the likelihood of any strike, work
stoppage or other labor disturbance. Except as specifically
provided in the Contract Documents, Contractor shall not be
entitled to any adjustment in the Contract sum or Contract time
and shall be liable to the Owner for all damages suffered by the
Owner occurring as a result of work stoppages, slowdowns,
disputes, or strikes by the work force of or provided by Contractor
or its subcontractors.

§9.4  WARRANTY
§9.4  Add the following sentence at the end of Section 9.4:

The Contractor agrees to assign to the Owner at time of Final
Completion of the Work, any and all manufacturer's warranties
relating to materials and labor used in the Work and further agrees
to perform the Work in such a manner as to preserve any and all
such warranties.

§9.7  ALLOWANCES
§9.7  Make the following changes to Section 9.7:

In the second sentence, delete “with reasonable promptness” and
substitute “in sufficient time to avoid delay in the Work."

Add the following sentence at the end of Section 9.7:
The Contractor shall promptly submit to the Owner an itemized
account of any expenditure by the Contractor of the Contract

allowance in sufficient detail to allow the Owner to properly
account for such expenditure.

§9.8  CONTRACTOR’S CONSTRUCTION SCHEDULES

§9.8.1 Make the following changes to Section 9.8.1:
In the first sentence, delete the word “promptly” and substitute "by
the earliest reasonable date”,

Add the following sentence to the end of Section 9.8.1:

The Contractor shall submit an updated construction schedule with
each payment application, unless waived by the Owner.

=== =SS A==
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Add the following Sections to 9.8:

§9.8.3  Atany time after the first thirty (30) days of the Contract
Time, if it is found that the project is two (2) weeks or more behind
schedule, beyond approved time extensions, or if at any time during
the last thirty (30) days of the scheduled Contract Time the
Contractor is one (1) week or more behind schedule, the Contractor
shall immediately submit a plan to the Owner describing how the
Work will be placed back on schedule within the remaining Contract
Time.

§9.84 If the Owner and the Architect determine that the
performance of the Work during any stage of the construction
schedule last approved by the Owner has not progressed or
reached the level of completion required by the Contract
Documents, the Owner will have the right to order the Contractor to
take corrective measures (hereinafter referred to collectively as
Extraordinary Measures) necessary to expedite the progress of the
Work, including, without limitation: (1) working additional shifts or
overtime; (2) supplying additional manpower, equipment and
facilites; and (3) other similar measures. Such Extraordinary
Measures shall continue until the progress of the Work complies
with the last approved construction schedule. The Owner's right to
require Extraordinary Measures is solely for the purpose of ensuring
the Contractor's compliance with the construction schedule after
allowing for approved extensions of Contract Time as provided
elsewhere in this Agreement. The Contractor is not entitled to an
adjustment in the Contract Sum in connection with any
Extraordinary Measures required by the Owner. The Owner may
exercise its rights under this Section as frequently as the Owner
deems necessary to ensure that the Contractor's performance of
the Work will comply with the construction schedule.

§9.12 CLEANING UP

§9.12  Add the following sentences at the end of Section 9.12:
If the Contractor fails to clean up as provided in the Contract
Documents, the Owner may do so and may withhold such
reasonable costs as necessary for the fulfilment of the
Contractor's obligation under this Section 9.12. If the reasonable
costs of such cleaning exceed the Contract Sum then due the
Contractor, the Contractor shall reimburse the Owner the
difference within thirty (30) consecutive calendar days of the
Owner's written request. In order to achieve Substantial
Completion, as defined by Section 15.4, for any portion of the
Work, the Contractor must have the area where the Work is
located fully cleaned and all materials and/or debris removed from
site. The Certificate of Substantial Completion will not be issued
until the Contractor has met this obligation.

ARTICLE 10

ARCHITECT

Make the following changes to Article 10:

§10.1 In the first sentence of Section 10.1 after the word
Architect add “, unless otherwise indicated by the Owner,”.

§10.2 In the first sentence of Section 10.2 strike the word
“generally.”

§10.3 In the first sentence of Section 10.3 strike the word
‘reasonably.”

§ 10.4 Add the following sentence at the end of Section 10.4:

The Architect upon receipt of an Application for Payment from the
Contractor shall either review and certify such amounts due for
payment or return such Application for Payment to the Contractor for
correction(s) within five (5) consecutive business days of receipt.

§10.6 Delete Section 10.6 in its entirety and substitute the following:

The Architect will review and approve, or take other appropriate
action upon, the Contractor's submittals such as Shop Drawings,
Product Data and Samples for the purpose of checking for
conformance with the Contract Documents.

ARTICLE 13
CHANGES IN THE WORK

§ 13.2 Make the following changes to Section 13.2:

Delete the second and third sentences of Section 13.2 in their entirety
and substitute the following:

Pending final determination of the total cost of a Construction
Change Directive to the Owner, amounts not in dispute for such
changes in the Work shall be included in Applications for Payment
provided these amounts have been added to the Contract by
Change Order and a purchase order has been issued for the
Change Order.

Add the following sentence at the end of Section 13.2:

The Change Order shall be issued by the Owner within 60 days
following such agreement.

Add the following Sections to Article 13:
§13.5 The allowance for overhead and profit included in the

total cost to the Owner for changes in the Work pursuant to §13.2
shall be based on the following schedule:

.1 For the Contractor, for any Work performed by the
Contractor's own forces, fifteen percent (15%) of the cost.

B e o e e e B L e e e S i ot T s T S S e e s i e e o

Effective Date: May 27,2016
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.2 For the Contractor, for Work performed by the Contractor's
Subcontractor, ten percent (10%) of the amount due the
Subcontractor.

.3 For each Subcontractor or Sub-Subcontractor involved, for
any Work performed by that Subcontractor's own forces,
fifteen percent (15%) of the cost.

4. For each Subcontractor, for Work performed by the
Subcontractor's Sub-subcontractors, ten percent (10%) of the
amount due the Sub-subcontractor.

5 Cost to which overhead and profit is to be applied is the
cost of materials, including sales, use or similar taxes if
applicable under West Virginia Code, and the cost of delivery,
the cost of labor, including fringe benefits required by custom
or agreement, social security, old age and unemployment
insurance and worker's compensation insurance; the rental
costs of equipment and machinery, exclusive of hand tools;
costs of premiums for all bonds and insurance; and additional
costs of supervision and field office personnel directly
attributable to the change. Estimated labor hours shall include
hours only for those workmen and working foremen directly
involved in performing the Change Order work. Supervision
above the level of working foremen (such as general foremen,
superintendent, project manager, efc.) is considered to be
included in the allowance for Overhead and Profit. Hand tools
are defined as equipment with a value of $1,000 or less. For
Contractor owned equipment, the "bare” equipment rental
rates allowed to be used for pricing Change Order proposals
shall be not more than the monthly rate listed in the most
current publication of The AED Green Book divided by 176 to
arrive at a maximum hourly rate to be applied to the hours the
equipment is used performing the Change Order work.

6 In order to facilitate checking of quotations for extras or
credits, all proposals, except those so minor that their
propriety can be seen by inspection, shall be accompanied by
a complete itemization of costs including labor, material,
equipment and Subcontractors. Details to be submitted will
include detailed line item estimates showing detailed
materials quantity take-offs, material prices by item and
related labor hour pricing information and extensions (by line
item or by drawing as applicable.) Where major cost items are
Subcontracts, they shall also be itemized as prescribed
above. In no case will a change involving over $10,000 be
approved without such an itemization.

.7 Local Business and Occupation Taxes, if applicable, shall
be calculated on the cost of the Work, overhead and profit.

.8 Overhead and profit shall not be calculated on changes in
the Work involving unit prices. Unit prices are to have
overhead and profit included in the price quoted.

Effective Date: May 27, 2016

.9 For revisions to the Work requested by the Owner or
Architect and for substitutions requested by the Contractor
and approved by the Owner and Architect, overhead and
profit shall be limited to the net difference between the cost of
the specified Work and the cost of the revised or substituted
Work.

§13.6 A written Change Order as defined under this Article 13
shall constitute a final settlement of all matters relating to the
change in the Work which is the subject of the Change Order,
including, but not limited to general conditions, all direct or indirect
costs associated with such change and any and all adjustment to
the Contract Sum and Contract Time,

ARTICLE 14
TIME

§14.5 Inthe first sentence, delete “unusual delay in deliveries,”.

ARTICLE 15
PAYMENTS AND COMPLETION

§15.1 APPLICATIONS FOR PAYMENT
§ 15.1.1 Make the following change to Section 15.1.1:

In the first sentence add “and the Owner” after the first reference to
the Architect and add "and other required documents” after the
words “schedule of values.” In the second sentence add “or the
Owner" after Architect.

Add the following sentence at the end of Section 15.1.1:

Such applications may include requests for payment on account of
changes in the Work authorized by Construction Change Directives
and Change Orders only after a purchase order has been issued for
the Work affected.

§ 15.1.2 Delete Section 15.1.2 in its entirety.

§154 SUBSTANTIAL COMPLETION

§ 15.4.4 Add the following clause to Section 15.4.4:
§15.4.4.1 The payment of retainage shall be sufficient to increase
the total payments to ninety-five percent (95%) for the Work or
designated portion thereof being accepted as Substantially
Complete, less any amounts as the Architect shall determine for

any Work that is not complete, not in accordance with the Contract
Documents, or for unsettled claims.

§15.5 FINAL COMPLETION AND FINAL PAYMENT

§15.5.2 Delete Section 15.5.2 in ils entirety and substitute the
following:

Page 8
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§15652 Final payment shall not become due until the
Contractor has delivered to the Owner a complete release in full
covering all labor, materials and equipment satisfactory to the
Owner. In addition, the Contractor shall present evidence of the
payment or satisfaction of all applicable State and local taxes.
Unless and to the extent final completion is delayed through no
fault of the Contractor, the Owner shall be under no obligation to
increase payments above ninety-five percent (95%) until final
completion of the Work is Certified by the Architect.

§16.2 HAZARDOUS MATERIALS

§ 16.2.2 Delete Section 16.2.2 in its entirety.
§ 16.2.3 Make the following change to Section 16.2.3:
Delete “indemnify” and substitute “reimburse.”

ARTICLE 17
INSURANCE AND BONDS

§17.1 Delete the last sentence of Section 17.1 in its entirety and
substitute the following:

The Owner shall require the Contractor to purchase and maintain
liability insurance coverage, primary to the Owner's coverage
under Section 17.2. Owner, Architect, and Architect’s Consultants
shall be named as additional insureds on Contractor's Commercial
General Liability Insurance specified for operations and completed
operations, but only with respect for bodily injury, property damage
or personal and advertising injury to the extent caused by the
negligent acts or omissions of the Contractor, or those acting on
the Contractor's behalf, in the performance of the Contractor's
Work for the Owner at the Worksite. The Contractor and all
Subcontractors  shall purchase and maintain  Workers'
Compensation coverage as required by West Virginia Code,
including private entities performing Work at the site and exempt
from the coverage on account of number of employees or
occupation, which entities shall maintain voluntary compensation
coverage at the same limits specified for mandatory coverage for
the duration of the Project. All such policies shall include coverage
as described in West Virginia Code §23-4-2 (Mandolidis).

Add the following Section to Section 17.1:

§17.1.1 The insurance coverages required by Section 17.1 shall
be written for not less than the minimum limits (or greater if
required by law) set forth in the sample Certificate of Insurance
following these Supplementary Conditions.

§17.3 PROPERTY INSURANCE

§17.3.1  Make the following changes to Section 17.3.1:

At the beginning of the first sentence, delete "Unless otherwise
provided, the Owner" and substitute "The Contractor”,

Add the following sentences at the end of this Section:

The form of policy for this coverage shall be Completed Value. If
the Owner is damaged by the failure of the Contractor to maintain
such insurance, then the Contractor shall bear all reasonable costs
properly attributable thereto.

§17.3.2  Make the following change to Section 17.3.2:

Delete the first sentence in its entirety and substitute “The

Contractor shall file a copy of each policy with the Owner before an
exposure to loss may occur.”

At the end of the second sentence, delete the word “Contractor”
and substitute "Owner.”
§17.3.3  Make the following change in Section 17.3.3:
At the end of the first sentence, delete “Owner” and substitute
“Contractor”,
§17.34  Make the following changes in Section 17.3.4:
In the first sentence, substitute “Contractor” for “Owner” each time
the latter word appears.

§17.4 PERFORMANCE BOND AND PAYMENT BOND

§17.4.1  Add the following clauses to Section 17.4.1:

§17.4.141 The Contractor shall provide, at the Contractor's
expense, a Performance Bond and a Labor and Material Payment
Bond for 100% of the Contract Sum and, if applicable, a two-year
roofing Maintenance Bond for the full value of the roofing system.
The surety company must be one with which the Owner has no
reasonable objection and it must be authorized to transact surety
insurance business in the State of West Virginia.

§1741.2  An attorney-in-fact who executes the bonds on
behalf of the surety shall affix thereto a certified and current copy
of power of attorney.

§174.1.3  The bonds shall be issued on State of West Virginia
forms. The Contractor shall deliver the required bonds and all
other contract documents to the Owner not later than 15 days
following receipt of the Owner's notice of intent to award a
contract.

Add the following Section to Article 17:

e e e e e e e

Effective Date: May 27,2016
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§17.5 WAGE BOND

The Contractor, if engaged in construction work in West Virginia
less than five consecutive years preceding the date of the Bid,
shall post a wage bond with the West Virginia Department of

Labor.
ARTICLE 19
MISCELLANEOUS PROVISIONS
§19.4 COMMENCEMENT OF STATUTORY LIMITATION PERIOD

§19.4  Delete Section 19.4 in its entirety and substitute the following:

§19.4 Any applicable statute of limitations shall be in
accordance with West Virginia Code.

Add the following Sections to Article 19:
§19.5 WORKERS COMPENSATION

The Contractor shall provide proof of compliance with West Virginia
Worker's Compensation laws and regulations.

§19.6 CONTRACTOR'S LICENSE

§19.5.1 West Virginia Code § 21-11-2 requires that all
persons desiring to perform contracting work in West Virginia shall

be duly licensed. The West Virginia Contractor's Licensing Board
is empowered to issue a contractor's license.

§19.5.2 West Virginia Code § 21-11-11 requires any
prospective Bidder to include the Bidder's contractor's license
number on its Bid. The successful Bidder will be required to furnish
a copy of its contractor's license in a classification appropriate to
the Work prior to issuance of a purchase order/contract.

ARTICLE 20
TERMINATION OF THE CONTRACT

§20.1 TERMINATION BY THE CONTRACTOR

§20.1 Make the following changes in Section 20.1:

Delete “and recover from the Owner payment for Work executed,
including reasonable overhead and profit, costs incurred by reason
of such termination, and damages” at the end of the sentence.

Add the following sentence at the end of Section 20.1:

In such event, the Contractor shall be paid for all Work performed
in accordance with the Contract Documents, for reasonable and
proven termination expenses and a reasonable allowance for
overhead and profit. However, such payment, exclusive of
termination expenses, shall not exceed the Contract Sum as

reduced by other payments made to the Contractor and further
reduced by the value of Work as yet not completed. The
Contractor shall be entitled to reasonable overhead, but not profit,
on Work not performed.

§20.2 TERMINATION BY THE OWNER FOR CAUSE

§20.2.4 Delete Section 20.2.4 in its entirety and substitute the
following:

§20.2.4 If the unpaid balance of the Contract Sum exceeds the
cost of finishing the Work, including compensation for the
Architect's services and expenses made necessary thereby, and
other damages incurred by the Owner and not expressly waived,
such excess shall not be paid to the Contractor. If such costs and
damages exceed the unpaid balance, the Contractor shall pay the
difference to the Owner. The amount to be paid to the Owner shall
be certified by the Architect, upon application, and this obligation
for payment shall survive termination of the Contract.

§20.3 TERMINATION BY THE OWNER FOR CONVENIENCE

§20.3 Delete Section 20.3 in its entirety and substitute the following:
§ 20.3 The Owner may, at any time, terminate the Contract for the
Owner's convenience and without cause upon thirty days written
notice. In case of such termination for the Owner's convenience,
the Contractor shall be entitled to receive payment from the Owner
on the same basis provided in Section 20.1 above.

Add the following Section to Article 20:

§20.4 FISCAL YEAR FUNDING

§ 20.4 Work performed under this Contract is to continue in the
succeeding fiscal year contingent upon funds being appropriated
by the Legislature for this Work. In the event funds are not
appropriated for this Work, this Contract becomes of no effect and
is null and void after June 30.

ARTICLE 21
CLAIMS AND DISPUTES

Make the following changes to Article 21:

§211 Delete *binding dispute resolution” and substitute
“litigation in a court of competent jurisdiction.”

§212 Delete Section 21.2 in its entirety.

§ 21.3 Delete Section 21.3 in its entirety and substitute the
following:

§ 21.3 The parties shall endeavor to resolve their disputes by non-
binding mediation which, unless the parties mutually agree

T T e R e T

Effective Date: May 27,2016
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otherwise, shall be administered by the American Arbitration
Association in accordance with its Construction Industry Mediation
Procedures in effect on the date of the Agreement.

§21.4  Delete Section 214 in its entirety.
§21.5 Delete Section 21.5 in its entirety.
§21.6 Delete Section 21.6 in its entirety.

§21.7 Delete Section 21.7 in its entirety and substitute the
following:

§21.7 SETTLEMENT OF CLAIMS

§21.7.1 The Constitution of West Virginia grants the State
sovereign immunity from any and all Claims against the public
treasury. This immunity applies and is extended to all agencies of
the State, including the Owner. It shall be in full force and effect as it
relates to this Contract, The West Virginia Legislature, recognizing
that certain Claims against the State may constitute a moral
obligation of the State and should be heard, has established the
West Virginia Court of Claims for this purpose. Notwithstanding any
provision to the contrary in the Contract Documents, all references
to arbitration are hereby deleted and all Claims of the Contractor for
monetary relief, and only of the Contractor, arising out of or related
to this Contract shall be decided by the West Virginia Court of
Claims. The following Sections have been rewritten to bring them
into conformance with the foregoing.

§21.7.2 Claims by the Owner may be brought against the
Contractor in the Circuit Court of Kanawha County, West Virginia, or
in any other court that has jurisdiction, as the Owner may elect.

§21.7.3 Any Claim arising out of or related to the Contract, except
Claims relating to aesthetic effect and except those waived as
provided for herein shall, within 30 days after submission of the
decision by the Initial Decision Maker, be settled for the Contractor
by the West Virginia Court of Claims or, for the Owner, by the
Circuit Court of Kanawha County or any other court of jurisdiction as
the Owner may elect.

§21.7.4 Notice of such action shall be filed in writing with the other
party to the Contract, and a copy of such notice shall be filed with
the Initial Decision Maker and the Architect, if applicable.

§21.7.5 Pending final resolution of a Claim, unless otherwise
agreed to in writing by the Owner and Contractor, the Contractor
shall proceed diligently with performance of the Contract and the
Owner shall continue to make payments in accordance with the
Contract Documents.

§21.7.6 Claims shall be made within the time limits specified in
Section 21.1.

§21.7.7 The party filing a Claim must assert in the demand all
Claims then known to that party on which action is permitted.

Add the following Article 22:

ARTICLE 22
EQUAL OPPORTUNITY

§22.1 COMPLIANCE WITH REGULATIONS UNDER TITLE VI
OF THE FEDERAL CIVIL RIGHTS ACT OF 1964 AND
EXECUTIVE ORDER 65-2 BY THE GOVERNOR OF WEST
VIRGINIA DATED DECEMBER 15, 1965

§ 2211 The Contractor agrees that it will comply with Title VI of
the Federal Civil Rights Act of 1964 (P.L. 88352) and the
regulations of the State of West Virginia, the end that no person in
the State, or in the United States, shall on the grounds of race,
color, or national origin, be excluded from participation in, be
denied the benefits of, or otherwise subjected to discrimination
under any program or activity for which the Contractor receives
any recompense or other consideration of value, either directly or
indirectly form the State; and HEREBY GIVES ASSURANCE
THAT it will immediately take any measures necessary to
effectuate this Agreement.

§ 22.1.2 If any real property or structure thereon is provided or
improved, this assurance shall obligate the Contractor, or in the
case of any transfer of such property, any transferee, for the period
during which the real property or structure is used for a purpose for
which any State payment is extended or for another purpose
involving the provisions of similar services or benefits, If any other
goods or services are so provided, this assurance shall obligate
the Contractor for the period during which it supplies such goods
or services.

§ 22.1.3 The Contractor recognizes and agrees that such right to
provide property, goods or services to the State will be extended in
reliance on the representations and agreements made in
assurance, and that the State shall have the right to seek judicial
enforcement of this assurance. This is binding on the Contractor,
its successors, transferee, and assignee, or any authorized person
on behalf of the Contractor.

END OF SUPPLEMENTARY CONDITIONS TO AIA DOCUMENT
A107 - 2007

ey
Effective Date: May 27,2016
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Any provisions of the Contract Documents that conflict with these Suppiementary Conditions shail be nuil and void unless they have been
approved in writing by the applicabie State purchasing officer and the Attorney General, and are clearly identified as such in the bid
documents.

The Owner and Contractor hereby agree to the full performance of the covenanis contained herein.

IN WITNESS WHEREOF, the Owner and Contractor have entered into this Agreement as of the effective date as stated in the A107-2007
Agreement,

Owner: Contractor:
By: By:

Title: Title:

Date: Date:

A pedart
APPROVED AS TO FORM THIS / DAY OF u/‘ i"

o A Roba s

WESLYIRGINIA STATE ATTORNEY GENERAL

D e e e e N SO a5 |
Effective Date: May 27, 2016 Page 12





/ﬂ @ TE (MM/DD/YYYY)
NCOIRER CERTIFICATE OF LIABILITY INSURANCE S

PRODUCER THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE

INSURANCE ACGENCY'S NAME AND ADDRESY HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE NAIC #
INSURED msurera:. INSURER'S NAME
wsurerp: INSURER'S NAME
CONTRACTOR'S NAME AND ADDRESS wsurerc: TNSURER'S NAME
INSURER D;
| INSURER E:
COVERAGES
THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR

MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH
POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. .

INSR mgu. POLCY HUMBER POLICY EFFECTIVE | POLICY EXPIRATION T
GENERAL LIABILITY EACH OCCURRENCE s1,000,000
COMMERCIAL GENERAL LIABILITY PREWSES (Ea ocowence) | 50,000
| cuams maoe L_X| OCCUR MED EXP (Any one person) | § 5,000
A PERSONAL& ADVINJURY |s 1,000, 000
GENERAL AGGREGATE s 2,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: prODUCTS - compropasa [ 2,000, 000
[ 7E: |
poLiCY | X| JECT LOC
AUTOMOBILE LIABILITY
| AUT COMBINED SINGLE LIMIT
| 3¢ | ANy AuTO {Ea acddent) $1,000,000
|| ALLOWNED AUTOS BODILY INJURY s
al | SCHEDULED AUTOS {Per person)
| X | HIRED AUTOS BODILY INJURY
X | NON-OWNED AUTOS (Paracddeni) )
L PROPERTY DAMAGE s
(Per acddent)
| GARAGE LIABILITY AUTO ONLY - EA ACGIDENT | §
ANY AUTO OTHER THAN EAACC 18
AUTO ONLY: AGG | §
EXCESS / UMBRELLA LIABILITY EACH OCCURRENGE $s5,000,000
g]occun CLAIMS MADE AGGREGATE s5,000,000
B 3
DEDUCTIBLE $
RETENTION  § $
WORKERS COMPENSATION WG STATU- oTh-
AND EMPLOYERS' LIABILITY -
ANY PROPRIETOR/PARTNER/EXECUTIVE £.L. EACH ACCIDENT s 500,000
C'| OFFICERMEMBER EXCLUDED? 00,000
(Mandatory In NH) E.L. DISEASE - EAEMPLOYEH] § '
If yes, describe under
SPECIAL PROVISIONS below : eL. DigeAsE-poLcYLMIT [s 500, 000
OTHER

DESCRIPTION OF OPERATIONS / LOCATIONS | VEHICLES / EXCLUSIONS ADDED BY ENDORSEMENT / SPECIAL PROVISIONS
Employers liability includes coverage for W. Va. Code §23-4-2 (Mandolidis).

Owner, Architect and Architect's Consultants are to be named as additional
insureds. (Insert project's name and address)

CERTIFICATE HOLDER CANCELLATION
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION

DATE THEREOF, THE ISSUING INSURER WiLL ENDEAVOR TO MAIL _3 () DAYS WRITTEN
STATE AGENCY'S NAME AND ADDRESS NOTICE TO THE GERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO 50 SHALL
IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE INSURER, ITS AGENTS OR

| REPRESENTATIVES.
AUTHORIZED REPRESENTATIVE

|
ACORD 25 (2009/01) © 1988-2009 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD





ACORD, CERTIFICATE OF PROPERTY INSURANCE

DATE

PRODUCER

INSURANCE AGENCY'S NAME AND ADDRESS

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

COMPANIES AFFORDING COVERAGE

COMPANY

INSURER'S NAME

INSURED

CONTRACTOR'S NAME AND ADDRESS

COMPANY
B

COMPANY
c

COMPANY
D

COVERAGES

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

POLICY EFFECTIVE | POLICY EXPIRATION

22 TYPE OF INSURANGE POLIGY HUMBER DATE (MWDD/YY) | DATE (MMDOAYY) COVERED PROPERTY LIMITS
|| propenTy | | Bunome s
| CAUSES OFLOSS || PERSONAL PROPERTY | §
| |Basic BUSINESS INCOME s
| | BROAD || EXTRAEXPENSE s
|| sPecIAL BLANKETBULDING | §
| | EARTHQUAKE || BLANKETPERSPROP | §
| |FLooD BLANKETBLDG&PP  (§
L__ o 3
$

|| INLAND MARINE X |BUILDING SCONTRACT _AMT.

TYPE OF POLICY ix | TRANSIT $ 20%

A|Inst/Builder's Risk| (if applicable)  |OFE-GITE s 20%
CAUSES OFLOSS | | STORAGE s
NAMED PERILS | H]
OTHER $
_, CRIME - $
TYPE OF POLICY [ | $
$
5
$

l BOILER & MACHINERY

|| omHer

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY

PROJECT NAME AND ADDRESS

SPECIAL CONDITIONS/OTHER COVERAGES

Owner 1is to be named as additional insured.

CERTIFICATE HOLDER

CANCELLATION

STATE AGENCY'S NAME AND ADDRESS

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANGELLED BEFORE THE
EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL ENDEAVOR YO MALL
30 0AYS WRITTEN NOTICE TO THE GERTIFICATE HOLDER NAMED TO THE LEFT,
BUT FAILURE TO MAIL SUCH NOTICE SHALL MPOSE NO OBLIGATION OR LIABILITY
OF ANY KIND UPON THE COMPANY, [T AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

ACORD 24 (1/95)

©ACORD CORPORATION 1995
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AIA AZ01-2007 Supplementary Conditions to Standard form of Agreement Between

Owner and Contractor

State of West Virginia

State of West Virginia

Supplementary Conditions to AIA Document A201-2007
General Conditions of the Contract for Construction

The following Supplementary Conditions modify the General Conditions of the Contract for Construction, AIA Document
A201, 2007 Edition. Where a portion of the General Conditions is modified or deleted by these Supplementary Conditions,
the unaltered portions of the General Conditions shall remain in effect.

ARTICLE 1
GENERAL PROVISIONS

ANY PROVISION OF THE AIA DOCUMENT A101-2007 STANDARD
FORM OF AGREEMENT BETWEEN OWNER AND CONTRACTOR
THAT CONFLICTS WITH THESE SUPPLEMENTARY CONDITIONS
IS NULL AND VOID.

Add the following Section to Article 1:
§1.05 PARTY RELATIONS

§1.06 The Owner and their consultants, the Architect and their
Consultants, and the Contractor and their Subcontractors agree to
proceed with the Work on the basis of mutual trust, good faith and
fair dealing.

§1.1  BASIC DEFINITIONS
§1.1.1 THE CONTRACT DOCUMENTS

§1.1.1 Delete the last sentence of this Section and substitute the
following:

The Contract Documents also include the Bidding Documents
(Advertisement or Invitation to Bid, Request for Quotations/Bids,
Instructions to Bidders, Form of Proposal, Bid Bond and Sample
Forms), Performance Bond, Payment Bond, Maintenance Bond (if
applicable), Certificates of Insurance, Special Provisions For
Disadvantaged and Women Business Enterprise Utilization (if
bound herein), and West Virginia Department of Labor Wage Rates.

§1.1.2 THE CONTRACT
§1.1.2 Make the following changes to Section 1.1.2:

In the last sentence, insert “and the Contractor” after “The Architect”

and delete “the Architect’s” and insert "their respective”.

ARTICLE 2
OWNER

§21 GENERAL

§2.1.2 Delete Section 2.1.2 in its entirety.

§2.1 Add the following Section to 2.1:

§2.1.3 The Owner reserves the right to maintain a full time project
representative at the site who shall have such duties and
responsibiliies as the Owner may assign. The Owner's
representative shall not interfere with or be responsible for the
Contractor's means, methods, techniques, sequences and
procedures for accomplishing the Work.

§2.2 INFORMATION AND SERVICES REQUIRED OF THE OWNER

§2.2.3 Delete the last sentence of Section 2.2.3 and substitute the
following:

The Contractor shall confirm the locations of each utility. If the
Owner has provided geotechnical and other tests to determine
subsurface conditions, the Owner will provide such documents to
the Contractor; the Contractor acknowledges that it will make no
claims for any subsurface or any other conditions revealed by these
tests.

§2.4 OWNER'S RIGHT TO CARRY OUT THE WORK
§2.4 Delete the third sentence of Section 2.4.

ARTICLE §
CONTRACTOR

§3.2 REVIEW OF CONTRACT DOCUMENTS AND FIELD
CONDITIONS BY CONTRACTOR

§3.2.2 Add the following sentence to the end of Section 3.2.2:

Claims by Contractor resulting from its failure to familiarize itself
with the site or pertinent documents shall be deemed waived.

§3.2.3 Delete Section 3.2.3 in its entirety and substitute the following:

§3.2.3 The Contractor acknowledges its continuing duty to review
and evaluate the Construction Documents during performance of its
services and shall immediately notify the Owner and the Architect
about any problems, conflicts, defects, deficiencies, inconsistencies
or omissions it discovers in or between the Construction
Documents; and variances it discovers between the Construction

e ey
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Documents and applicable laws, statutes, building codes, rules and
regulations.

§3.2.4 Add the following clauses to Section 3.2.4:

§3.2.4.1 If the Contractor performs any Work which it knows or
should have known involves a recognized problem, conflict, defect,
deficiency, inconsistency or omission in the Construction
Documents; or a variance between the Construction Documents
and requirements of applicable laws, statutes, building codes, rules
and regulations, without notifying the Owner and the Architect prior
to receiving written authorization from the Architect to proceed, the
Contractor shall be responsible for the consequences of such
performance.

§3.2.4.2 Before ordering any materials or doing any Work, the
Contractor and Subcontractors shall verify all measurements at the
site and shall be responsible for the correctness of same.
Discrepancies shall be reported in writing to the Architect prior to
proceeding with the Work. No extra charge or compensation will be
entertained due to differences between actual measurements and
dimensions indicated on the drawings, if such differences do not
result in a change in the scope of Work or if the Architect failed to
receive written notice before the Work was performed.

§3.3 SUPERVISION AND CONSTRUCTION PROCEDURES
§3.3.1 Make the following changes to Section 3.3.1:

In the last sentence, delete the word “solely” the first time it appears
and insert at the end of this sentence “unless the Contractor is
grossly negligent.”

§34 LABOR AND MATERIALS
§3.4.1 Add the following clauses to Section 3.4.1:

§3.4.1.1 In accordance with West Virginia Code §5-19-1 et seq.,
every contract and subcontract for the construction, reconstruction,
alteration, repair, improvement or maintenance of public works,
where the cost is more than $50,000 and, in the case of steel only,
where the cost of steel is more than $50,000 or where more than
10,000 pounds of steel are required, the State will accept only
aluminum, glass or steel products produced in the United States. In
addition, items of machinery or equipment purchased for use at the
site of public works, shall be made of domestic aluminum, glass or
steel, unless the cost of the product is less than $50,000 or less
than 10,000 pounds of steel are used in the public works project.

§3.4.1.2 Foreign made aluminum, glass or steel products may be
accepted only if the cost of domestic products is found to be
unreasonable. Such cost is unreasonable if it is twenty percent
(20%) or more higher than the bid price for foreign made products.
If the domestic aluminum, glass or steel products to be supplied or
produced are in a "substantial labor surplus area,” as defined by the

United States Department of Labor, foreign made products may be
supplied only if domestic products are thirty percent (30%) or more
higher in price than the foreign made products.

§3.4.1.3 If, prior to the award of a contract under the above
provisions, the spending officer of the spending unit determines that
there exists a bid for like foreign aluminum, glass or steel that is
reasonable and lower than the lowest bid for domestic products, the
spending officer may request in writing a reevaluation and reduction
in the lowest bid for such domestic products. All vendors must
indicate in their bid if they are supplying foreign aluminum, glass or
steel.

§34.14 PREFERENCE FOR USE OF DOMESTIC STEEL
PRODUCTS

4 Except when authorized by the director of the Purchasing
Division pursuant to Subclause .2 below, no contractor may
use or supply steel products for a state contract project other
than those steel products made in the United States. As used
in this contract:

a. "State contract project’ means any erection or
construction of, or any addition to, alteration of or other
improvement to any building or structure, including, but not
limited to, roads or highways, or the installation of any
heating or cooling or ventilating plants or other equipment,
or the supply of any materials for such projects, pursuant to
a contract with the State of West Virginia for which bids
were solicited on or after June 6, 2001.

b. "Steel products” means products rolled, formed, shaped,
drawn, extruded, forged, cast, fabricated or otherwise
similarly processed, or processed by a combination of two
or more of such operations, from steel made by the open
hearth, basic oxygen, electric fumace, bessemer or other
steel making process.

¢. "United States" means the United States of America and
includes all territory, continental or insular, subject to the
jurisdiction of the United States.

2 The director of the Purchasing Division may, in writing,
authorize the use of foreign steel products if:

a. The cost for each contract item used does not exceed
one tenth of one percent (.1 %) of the total contract cost or
two thousand five hundred dollars ($2,500.00), whichever
is greater. For the purposes of this contract, the cost is the
value of the steel product as delivered to the project; or

b. The director of the Purchasing Division determines that
specified steel materials are not produced in the United
States in sufficient quantity or otherwise are not reasonably
available to meet contract requirements.

E

Effective Date: May 27,2016

Page 2





AIA A201-2007 Supplementary Conditions to Standard form of Agreement Between
Owner and Contractor State of West Virginia

.3 A contractor who uses steel products in violation of this f. The term “public improvement" includes the
Clause may be subject to civil penalties pursuant to West construction of all buildings, roads, highways, bridges,
Virginia Code §5A-3-56. streets, alleys, sewers, ditches, sewage disposal plants,
waterworks, airports and all other structures that may be let
§3.4.1.5 [reserved] to contract by a public authority, excluding improvements
§3.4.1.6  WEST VIRGINIA JOBS ACT: Pursuant to West Virginia funded, in whole or in part, by federal funds.
Code §21-1C-1 et seq., every public improvement contract or
subcontract let by a public authority shall contain the following 2 LOCAL LABOR MARKET UTILIZATION ON PUBLIC
language: IMPROVEMENT CONSTRUCTION PRQJECTS; WAIVER
CERTIFICATES:
.1 DEFINITIONS:

a. The term ‘construction project" means any
construction, reconstruction, improvement, enlargement,
painting, decorating or repair of any public improvement let
to contract in an amount equal to or greater than $500,000.
The term "construction project” does not include temporary
or emergency repairs;

b. (1) The term "employee" means any person hired or
permitted to perform hourly work for wages by a person,
firm or corporation in the construction industry;

(2) The term "employee” does not include:

(A) Bona fide employees of a public authority or
individuals engaged in making temporary or
emergency repairs;

(B) Bona fide independent contractors; or

(C) Salaried supervisory personnel necessary to
assure efficient execution of the employee's work;

c. The term ‘"employer” means any person, firm or
corporation employing one or more employees on any
public improvement and includes all contractors and
subcontractors;

d. The term "local labor market' means every county in
West Virginia and all counties bordering West Virginia that
fall within seventy-five (75) miles of the border of West
Virginia;

e. The term "public authority" means any officer, board,
commission or agency of the State of West Virginia and its
political subdivisions, including counties and municipalities.
Further, the Economic Grant Committee, Economic
Development  Authority,  Infrastructure  and  Jobs
Development Council and School Building Authority shall
be required to comply with the provisions of this Clause for
loans, grants or bonds provided for public improvement
construction projects; and

a. Employers shall hire at least seventy-five percent (75%)
of employees for public improvement construction projects
from the local labor market, to be rounded off, with at Jeast
two employees from outside the local labor market
permissible for each employer per project.

b. Any employer unable to employ the minimum number
of employees from the local labor market shall inform the
nearest office of the Bureau of Employment Programs'
Division of Employment Services of the number of qualified
employees needed and provide a job description of the
positions to be filled.

c. If, within three (3) business days following the placing
of a job order, the Division is unable to refer any qualified
job applicants to the employer or refers less qualified job
applicants than the number requested, then the Division
shall issue a waiver to the employer stating the
unavailability of applicants and shall permit the employer to
fill any positions covered by the waiver from outside the
local labor market. The waiver shall be either oral or in
writing and shall be issued within the prescribed three (3)
days. A waiver certificate shall be sent to both the
employer for its permanent project records and to the
public authority.

.3 SCOPE; REPORTING REQUIREMENTS:

a. Pursuant to West Virginia Code §21-1C-5, the West
Virginia Jobs Act applies to expenditures for construction
projects by any public authority for public improvements as
defined by this Act.

b. For public improvement projects let pursuant to the
West Virginia Jobs Act, the public authority shall file or
require an employer as defined in Chapter 21, Article 1C,
Section 2 to file with the Division of Labor copies of the
waiver certificates and certified payrolls, pursuant to West
Virginia Code, Chapter 21, Article 5A, or other comparable
documents that include the number of employees, the
county and state wherein the employees reside and their
occupation.

e ——————————— ]
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c. The Division of Labor shall compile the information
required by this section and submit it annually to the Joint
Committee on Government and Finance by the fifteenth
day of October. The joint committee may forward these
reports to the Legislative Auditor to review and make
comments regarding the usefulness of the information
collected and to suggest changes to the division's method
of reporting to ensure the information collected will prove
useful in evaluating the effectiveness of the provisions of
this Clause.

d. Each public authority has the duty to implement the
reporting requirements of this Clause. Every public
improvement contract or subcontract let by a public
authority shall contain provisions conforming to the
requirements of this Clause.

e. The Division of Labor is authorized to establish
procedures for the efficient collection of data, collection of
civil penalties prescribed in West Virginia Code §21-1C-6
and transmittal of data to the Joint Committee on
Government and Finance.

4 PENALTIES: Pursuant to West Virginia Code §21-1C-6, any
employer who violates any provision of this Clause is subject to a
civil penalty of one hundred dollars ($100) per day of violation.

§3.4.1.7  PUBLIC IMPROVEMENT CONTRACTS & DRUG-FREE
WORKPLACE ACT: The Contractor must, at all times during the term
of this Agreement, be in compliance with West Virginia Code §21-1D-1
et seq., which provides, in part:

.1 DEFINITIONS:

a. The term “construction”, as used in this article,
means  any  construction,  reconstruction,
improvement, enlargement, painting, decorating or
repair of any public improvement let to contract the
value of which contract is over $100,000. The term
"construction” does not include temporary or
emergency repairs;

b.  The term "contractor" means any employer working
on a public improvement without regard to whether
they are serving as the prime or subcontractor to
another;

c. The term "employee” means a laborer, mechanic or
other worker, For the purposes of this article,
employee does not include those persons as are
employed or hired directly by a public authority on a
regular or temporary basis engaged exclusively in
making temporary or emergency repairs.
Furthermore, employee does not include those

persons employed by a contractor who does not
work in public improvement construction;

d. The term "public authority", as used in this article,
means any officer, board or commission or other
agency of the State of West Virginia, its counties or
municipalities or any political subdivision thereof,
authorized by law to enter into a contract for the
construction of a public improvement, including any
institution supported, in whole or in part, by public
funds of the State of West Virginia and this article
applies to expenditures of these institutions made,
in whole or in part, from public funds; and

e. The term "public improvement’, as used in this
article, includes all buildings, roads, highways,
bridges, streets, alleys, sewers, ditches, sewage
disposal plants, waterworks, airports and all other
structures upon which construction may be let to
contract by the State of West Virginia, its counties
or municipalities or any political subdivision thereof.

.2 No public authority may award a public improvement
contract which is to be let to bid to a contractor unless the
terms of the contract require the contractor and its
subcontractors to implement and maintain a written drug-free
workplace policy in compliance with this article and the
contractor and its subcontractors provide a sworn statement in
writing, under the penalties of perjury, that they maintain a
valid drug-free workplace policy in compliance with this article,

The public improvement contract shall provide for the following:

(1) That the contractor implements its drug-free workplace
policy;

(2) Cancellation of the contract by the awarding public
authority if the contractor:

(A)  Fails to implement its drug-free workplace policy;

(B) Fails to provide information regarding
implementation of the contractor's drug-free workplace
policy at the request of the public authority; or

(C) Provides to the public authority false information
regarding the contractor's drug-free workplace policy.

.3 Each contractor that submits a bid for the work must submit
at the same time an affidavit that the contractor has a written
plan for a drug-free workplace policy in compliance with West
Virginia Code §21-1D-5. A public improvement contract may
not be awarded to a contractor who does not have a written
plan for a drug-free workplace policy and who has not

Elfective Date: May 27,2016

Page 4





AIA A201-2007 Supplementary Conditions to Standard form of Agreement Between
Owner and Contractor

| State of West Virginia
3

submitted that plan to the appropriate contracting authority in
timely fashion.

4 In instances where a worker is required by law to follow
United States Department of Transportation drug testing
guidelines, no additional drug tests are required under this
article.

5 A clearly legible copy of the contractor's written drug-free
workplace policy shall be kept posted in a prominent and easily
accessible place at the public improvement construction site
thereof by each contractor subject to the provisions of this
article,

6 Every contractor shall keep an accurate record showing the
names, occupation and safety-sensitive status of all
employees, in connection with the construction on the public
improvement, and showing any drug tests or alcohol tests
performed and employee education and supervisor training
received, which record shall be open at all reasonable hours
for inspection by the public authority which let the contract and
its officers and agents. It is not necessary to preserve the
record for a period longer than three (3) years after the
termination of the contract.

.7 All drug testing information specifically related to individual
employees is confidential and should be treated as such by
anyone authorized to review or compile program records. Drug
test results may not be used in a criminal proceeding without
the employee’s consent.

.8 No less than once per year, or upon completion of the
project, every contractor shall provide a certified report to the
public authority which let the contract. The report shall include:

(1) Information to show that the education and training
service to the requirements of section five [§ 21-1D-5] of
this article was provided;

(2) The name of the laboratory certified by the United
States Department of Health and Human Services or its
successor that performs the drug tests pursuant to this
article;

(3) The average number of employees in connection with
the construction on the public improvement;

(4) Drug test results for the following categories including
the number of positive tests and the number of negative

tests:
(A) Preemployment and new hires;
(B) Reasonable suspicion;

(&)} Post-accident;

(D) Random.
.9 PENALTIES:

a. Any contractor who violates any provision of this article
is, for the first offense, guilty of @ misdemeanor and, upon
conviction thereof, shall be fined not more than $1,000; for
the second offense, the person is guilty of a misdemeanor
and, upon conviction thereof, shall be fined not less than
$1,000 nor more than $5,000; for the third or any
subsequent offense within the preceding five years, the
person is guilty of a misdemeanor and, upon conviction
thereof, shall be fined not less than $5,000 nor more than
$25,000 and the contractor shall be excluded from bidding
any additional new public improvement projects for a
period of one year.

b. Any person who directly or indirectly aids, requests or
authorizes any other person to violate any of the provisions
of this article is guilty of a misdemeanor and, upon
conviction thereof, shall be fined not less than $50 nor
more than $250.

§3.4 Add the following Sections to 3.4

§3.4.4 Where materials and equipment are to be provided by the
Owner under the Contract Documents, the Contractor shall nofify
the Owner in writing as to when materials and equipment are
required on the project site in sufficient time to avoid delay in the
Work.

§34.5 The Contractor shall employ labor on the Project or in
connection with the Work, capable of working harmoniously with all
trade crafts and any other individuals associated with the Project.
The Contractor shall also use its best efforts and implement policies
and practices to minimize the likelihood of any strike, work stoppage
or other labor disturbance. Except as specifically provided in this
Agreement, Contractor shall not be entitled to any adjustment in the
Contract sum or Contract time and shall be liable to the Owner for
all damages suffered by the Owner occurring as a result of work
stoppages, slowdowns, disputes, or strikes by the work force of or
provided by Contractor or its Subcontractors.

§3.5 WARRANTY

§3.5 Add the following sentence at the end of Section 3.5:

The Contractor agrees to assign to the Owner at time of Final
Completion of the Work, any and all manufacturer's warranties
relating to materials and labor used in the Work and further agrees
to perform the Work in such a manner so as to preserve any and all
such warranties.

§3.8 ALLOWANCES

W
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§3.8.3 Make the following change to Section 3.8.3:

uy

§3.8.3 Delete “with reasonable promptness” and insert “in
sufficient time to avoid delay in the Work.”

Add the following Section to 3.8:

§3.8.4 The Contractor shall promptly submit to the Owner an
itemized account of any expenditure by the Contractor of the
Contract allowance in sufficient detail to allow the Owner to properly
account for such expenditure.

§3.9 SUPERINTENDENT/PROJECT MANAGER

§3.9.1 Add the following sentence to the end of Section 3.9.1:

The Contractor may also employ a competent project manager.
§3.9.2 Make the following changes to Section 3.9.2:

In the first sentence, add “and project manager, if applicable” after
“superintendent.” In the second sentence, add “or project manager,
if applicable,” after “superintendent.”

§3.9.3 Make the following changes to Section 3.9.3:

In the first sentence, add “or project manager, if applicable,” after
“superintendent.” In the second sentence, add “or project manager,
if applicable,” after "superintendent.”

§3.9 Add the following Section to 3.9:

§3.9.4 The Owner shall have the right, at any time, to direct a
change in the Contractor's representatives if their performance is
deemed unsatisfactory.

§3.10 CONTRACTOR’S CONSTRUCTION SCHEDULES
§3.10.1 Make the following changes to Section 3.10.1:

In the first sentence, delete the word “promptly” and substitute “hy
the earliest reasonable date”.

Add the following sentence to the end of Section 3.10.1: “The
Contractor shall submit an updated construction schedule with each
payment application, unless waived by the Owner.”

Add the following Sections to 3.10:

§3.10.4 At any time after the first thirty (30) days of the Contract
Time, if it is found that the project is two (2) weeks or more behind
schedule, beyond approved time extensions, or if at any time during
the last thirty (30) days of the scheduled Contract Time the
Contractor is one (1) week or more behind schedule, the Contractor

shall immediately submit a plan to the Owner describing how the
Work will be placed back on schedule within the remaining Contract
Time.

§3.10.5 If the Owner and the Architect determine that the
performance of the Work during any stage of the construction
schedule last approved by the Owner has not progressed or
reached the level of completion required by the Contract
Documents, the Owner will have the right to order the Contractor to
take corrective measures (hereinafter referred to collectively as
Extraordinary Measures) necessary to expedite the progress of the
Work, including, without limitation: (1) working additional shifts or
overtime; (2) supplying additional manpower, equipment and
facilites; and (3) other similar measures. Such Extraordinary
Measures shall continue until the progress of the Work complies
with the last approved construction schedule. The Owner's right to
require Extraordinary Measures is solely for the purpose of ensuring
the Contractor's compliance with the construction schedule after
allowing for approved extensions of Contract Time as provided
elsewhere in this Agreement. The Contractor is not entitled to an
adjustment in the Contract Sum in connection with any
Extraordinary Measures required by the Owner. The Owner may
exercise its rights under this Section as frequently as the Owner
deems necessary to ensure that the Contractor's performance of
the Work will comply with the construction schedule.

§3.11 DOCUMENTS AND SAMPLES AT THE SITE

§3.11 Insert the following sentence at the end of Section 3.11:

The Contractor's compliance with this Section 3.11 shall be a
condition precedent to any obligation of the Owner to make Final
Payment pursuant to this Agreement.

§3.15 CLEANING UP

§3.15.2 Delete Section 3.15.2 in its entirety and substitute the
following:

§3.15.2 If the Contractor fails to clean up as provided in the
Contract Documents, the Owner may do so and may withheld such
reasonable costs as necessary for the fulfillment of the Contractor's
obligation under this Section 3.15. If the reasonable costs of such
cleaning exceed the Contract Sum then due the Contractor, the
Contractor shall reimburse the Owner the difference within thirty
(30) consecutive calendar days of the Owner’s written request.

§3.15  Add the following Section to 3.15:

§3.15.3 In order to achieve Substantial Completion, as defined by
Section 9.8, for any portion of the Work, the Contractor must have
the area where the Work is located fully cleaned and all materials
andfor debris removed from site. The Certificate of Substantial
Completion will not be issued until the Contractor has met this
obligation.
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ARTICLE 4
ARCHITECT

§4.1 GENERAL

§4.1.1  Make the following changes to Section 4.1.1:

In first sentence, delete the period and add “, when required
pursuant to West Virginia Code §30-12-1 et seq.” Add the
following sentence at the end of Section 4.1.1: “If the Owner does
not retain an architect lawfully licensed to practice architecture or an
entity lawfully practicing architecture in the jurisdiction where the
Project is located, the Owner will appoint an individual to assume
the role and obligations of the Architect pursuant to this
Agreement.”

§4.2 ADMINISTRATION OF THE CONTRACT
§4.2  Make the following changes to Section 4.2:

§4.2.1 In the first sentence of Section 4.2.1 after the word
Architect add *, unless otherwise indicated by the Owner,".

§4.2.2 In the first sentence of Section 4.2.2 strike the word
“generally.”
§4.2.3 In the first sentence of Section 4.2.3 strike the word

‘reasonably.”
§4.2.5 Add the following sentence at the end of Section 4.2.5:

The Architect upon receipt of an Application for Payment from
the Contractor shall either review and certify such amounts due
for payment or return such Application for Payment to the
Contractor for correction(s) within five (5) consecutive business
days of receipt.

§4.2.7 Delete the first sentence and substitute the following:
The Architect will review and approve, or take other appropriate
action upon, the Contractor's submittals such as Shop
Drawings, Product Data and Samples for the purpose of
checking for conformance with the Contract Documents.

§4.2.8 Make the following change to Section 4.2.8:

In the first sentence, after the word Architect add *, in
consultation with the Owner,”".

ARTICLE 7
CHANGES IN THE WORK

§7.2 CHANGE ORDERS

§7.2  Add the following Section to 7.2:

§7.22 A written Change Order as defined under 7.2.1 above
constitutes a final settlement of all matters relating to the change in
the Work which is the subject of the Change Order, including, but
not limited to general conditions, all direct or indirect costs
associated with such change and any and all adjustment to the
Contract Sum and Contract Time.

§7.3  CONSTRUCTION CHANGE DIRECTIVES
§7.3.7 Make the following change in Section 7.3.7:

In the fourth line of the first sentence, delete the words "an amount
for overhead and profit as set forth in the Agreement, or if no such
amount is set forth in the Agreement, a reasonable amount” and
substitute "an allowance for overhead and profit in accordance with
clauses 7.3.11.1 through 7.3.11.9 below."

§7.3.9 Delete Section 7.3.9 in its entirety and substitute the following:

§7.3.9 Pending final determination of the total cost of a
Construction Change Directive to the Owner, amounts not in
dispute for such changes in the Work shall be inciuded in
Applications for Payment provided these amounts have been added
to the Contract by Change Order and a purchase order has been
issued for the Change Order.

§7.3.10 Add the following sentence at the end of Section 7.3.10:

The Change Order shall be issued by the Owner within 60 days
following such agreement.

Add the following Section to 7.3:

§7.3.11  In Section 7.3.7, the allowance for overhead and profit
included in the total cost to the Owner shall be based on the
following schedule:

1 For the Contractor, for any Work performed by the
Contractor's own forces, fifteen percent (15%) of the cost.

.2 For the Contractor, for Work performed by the Contractor's
Subcontractor, ten percent (10%) of the amount due the
Subcontractor.

.3 For each Subcontractor or Sub-Subcontractor involved, for
any Work performed by that Subcontractor's own forces, fifteen
percent (15%) of the cost.

4. For each Subcontractor, for Work performed by the
Subcontractor's Sub-subcontractors, ten percent (10%) of the
amount due the Sub-subcontractor.

5 Cost to which overhead and profit is to be applied shall be
determined in accordance with Section 7.3.7. Estimated labor

W
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hours shall include hours only for those workmen and working
foremen directly involved in performing the Change Order
work. Supervision above the level of working foremen (such
as general foremen, superintendent, project manager, etc.) is
considered to be included in the allowance for Overhead and
Profit. Hand tools are defined as equipment with a value of
$1,000 or less. For Contractor owned equipment, the "bare"
equipment rental rates allowed to be used for pricing Change
Order proposals shall be not more than the monthly rate listed
in the most current publication of The AED Green Book divided
by 176 to arrive at a maximum hourly rate to be applied to the
hours the equipment is used performing the Change Order
work.

6 In order to facilitate checking of quotations for extras or
credits, all proposals, except those so minor that their propriety
can be seen by inspection, shall be accompanied by a
complete itemization of costs including labor, material,
equipment and Subcontractars. Details to be submitted will
include detailed line item estimates showing detailed materials
quantity take-offs, material prices by item and related labor
hour pricing information and extensions (by line item or by
drawing as applicable.) Where major cost items are
Subcontracts, they shall also be itemized as prescribed above.
In no case will a change involving over $10,000 be approved
without such an itemization.

.7 Local Business and Occupation Taxes, if applicable, shall be
calculated on the cost of the Work, overhead and profit.

.8 Overhead and profit shall not be calculated on changes in
the Work involving unit prices. Unit prices are to have
overhead and profit included in the price quoted.

ARTICLE 8
TIME

§8.3 DELAYS AND EXTENSIONS OF TIME

§8.3.1

In the first sentence, delete “unusual delay in deliveries,”.

ARTICLE 9
PAYMENTS AND COMPLETION

§9.2 SCHEDULE OF VALUES

§9.2  Make the following changes to Section 9.2:

In the first sentence add “and the Owner” after the first reference to
the Architect. In the second sentence add “or the Owner" after
Architect,

§9.3 APPLICATIONS FOR PAYMENT

§9.3  Make the following changes to Section 9.3:

e R S S S B
Effective Date: May 27,2016

§9.3.1 In the first sentence add "and the Owner” after the first
reference to the Architect and add “and other required documents”
after the words "schedule of values.”

§9.3.1.1  Delete clause 9.3.1.1 in its entirety and substitute the
following:

§9.3.1.1  Such applications may include requests for payment on
account of changes in the Work authorized by Construction Change
Directives and Change Orders only after a purchase order has been
issued for the Work affected.

§9.3.1 Add the following clauses to Section 98.3.1:

§9.3.1.3  Until the Work is fifty percent (50%) complete, the Owner
will withhold as retainage 10% of the amount due the Contractor on
account of progress payments. At the time the Work is fifty percent
(50%) complete and thereafter, if the manner of completion of the
Work and its progress are and remain satisfactory to the Owner and
Architect, and in the absence of other good and sufficient reasons,
the Architect will, on presentation by the Contractor of Consent of
Surety, authorize any remaining partial payments to be paid in full,

§9.3.14 The full Contract retainage may be reinstated if the
manner of completion of the Work and its progress do not remain
satisfactory to the Owner and Architect, if the Surety withholds its
consent, or for other good and sufficient reasons.

§9.6 PROGRESS PAYMENTS

§9.6.7 Delete Section 9.6.7 in its entirety.

§9.7 FAILURE OF PAYMENT

§9.7 Make the following changes in Section 9.7:
In line two, change "seven days" to “sixty days.” In line four, delete
“binding dispute resolution” and substitute "a court of competent
jurisdiction in the State of West Virginia."

§9.8 SUBSTANTIAL COMPLETION

§9.8.5 Add the following clause to Section 9.8.5:
§9.8.5.1 The payment of retainage shall be sufficient to increase
the total payments to ninety-five percent (95%) for the Work or
designated portion thereof being accepted as Substantially
Complete, less any amounts as the Architect shall determine for
any Work that is not complete, not in accordance with the Contract
Documents, or for unsettled claims,

§9.10 FINAL COMPLETION AND FINAL PAYMENT

§9.10.2 Make the following changes in Section 9.10.2:
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In the first sentence, delete "for which the Owner or the Owner's Delete “indemnify” and substitute “reimburse.”
property might be responsible or encumbered (less amounts
withheld by Owner).” ARTICLE 11
INSURANCE AND BONDS
Add the following clause to Section 9.10.2:

§11.1 CONTRACTOR'S LIABILITY INSURANCE
§9.10.2.1 Before final payment is due the Contractor, all applicable
State and local taxes must be paid. If requested by the Owner, the  §11.1.1 Make the following changes in Section 11.1.1:
Contractor shall present evidence that payment or satisfaction of all
such tax obligations has been made. §11.1.1.1 Delete the semicolon at the end of clause 11.1.1.1 and
add:
§9.10.3 Add the following clause to Section 9.10.3:

", including private entities performing Work at the site and exempt

9.10.3.1 Unless and to the extent final completion is delayed from the coverage on account of number of employees or

through no fault of the Contractor as provided in Section 9.10.3, the
Owner shall be under no obligation to increase payments above
ninety-five percent (95%) until final completion of the Work is
Certified by the Architect.

Add the following Sections to Article 9:

§9.11 LIQUIDATED DAMAGES

§9.11.1  The Owner will suffer financial loss if the Work is not
Substantially Complete within the Contract Time as defined in
Article 8, and if final completion is not achieved within the specified
time frame following Substantial Completion. As liquidated
damages, and not as a penalty, the Contractor and the Contractor's
surety shall be liable for and shall pay the Owner the sum(s) stated
in this Agreement and/or purchase order.

§9.11.2  Allowances may be made for delays due to shortages of
materials andlor energy resources, subject to proof by
documentation, and also for delays due to strikes or other delays
beyond the control of the Contractor. All delays and any claim for
extension of Contract Time must be properly documented in
accordance with Section 15.1.5 by the Contractor and must be
made within the time limits stated in Section 15.1.2.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

§10.2.8 INJURY OR DAMAGE TO PERSON OR PROPERTY

§10.2.8 Make the following changes to Section 10.2.8:

In the first sentence, delete "within a reasonable time not exceeding
21 days” and substitute “immediately”.

§10.3 HAZARDOUS MATERIALS
§10.3.3 Delete Section 10.3.3 in its entirety.

§10.3.6 Make the following change to Section 10.3.6:
m

Effective Date: May 27,2016

occupation, which entities shall maintain voluntary compensation
coverage at the same limits specified for mandatory coverage for
the duration of the Project.”

§11.1.1.2 Delete the semicolon at the end of clause 11.1.1.2 and
add:

"as described in West Virginia Code §23-4-2 (Mandolidis), or
persons or entities excluded by statute from the requirements of
clause 11.1.1.1 but required by the Contract Documents to provide
the insurance required by that clause.”

§11.1.2 Add the following clause to Section 11.1.2;

§11.1.21 The insurance coverages required by Section 11.1.1
shall be written for not less than the minimum limits (or greater if
required by law) set forth in the sample Certificate of Insurance
following these Supplementary Conditions,

§11.1.4 Delete Section 11.1.4 in its entirety and substitute the
following:

§11.1.4  The Owner shall require the Contractor to purchase and
maintain liability insurance coverage, primary to the Owner's
coverage under Paragraph 11.2. Owner, Architect, and Architect's
Consultants shall be named as additional insureds on Contractor's
Commercial General Liability Insurance specified for operations and
completed operations, but only with respect for bodily injury,
property damage or personal and advertising injury to the extent
caused by the negligent acts or omissions of the Contractor, or
those acting on the Contractor's behalf, in the performance of the
Contractor's Work for the Owner at the Worksite.

§11.3 PROPERTY INSURANCE

§11.3.1 Make the following changes to Section 11.3.1:

At the beginning of the first sentence, delete "Unless otherwise
provided, the Owner" and substitute "The Contractor”.
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Add the following sentences at the end of this Section:

The form of policy for this coverage shall be Completed Value. If the
Owner is damaged by the failure of the Contractor to maintain such
insurance, then the Contractor shall bear all reasonable costs
properly attributable thereto,

§11.3.1.2 Delete clause 11.3.1.2 in its entirety.

§11.3.1.3 Delete clause 11.3.1.3 in its entirety.

§11.3.2 BOILER AND MACHINERY INSURANCE

§11.3.2 Make the following changes to Section 11.3.2:
In the first line, delete "Owner" and subsfitute "Contractor".

§11.3.4 Delete Section 11.3.4 inits entirety.

§11.3.6 Make the following changes in Section 11.3.6:
At the beginning of the first sentence, delete “Before an exposure to
loss may accur, the Owner shall file with the Contractor” and

substitute “Before an exposure to loss may occur, the Contractor
shall file with the Owner".

At the end of the third sentence, delete "Contractor" and substitute
"Owner."

§11.3.7 WAIVERS OF SUBROGATION
§11.3.7 Make the following change in Section 11.3.7:

At the end of the first sentence, delete “Owner” and substitute
"Contractor".

§11.3.8  Make the following changes in Section 11.3.8:

In the first sentence, substitute "Contractor” for "Owner" each time
the latter word appears.

§11.3.9 Make the following changes in Section 11.3.9:

Substitute "Contractor” for "Owner" each time the latter word
appears, except in the last sentence. In the second sentence,
delete "method of binding dispute resolution selected in the
Agreement between the Owner and Contractor" and substitute
"court award or judgment.”
§11.3.10 Delete Section 11.3.10 in its entirety and substitute the
following:

§11.3.10 The Contractor as fiduciary shall have the power to
adjust and settle a loss with insurers unless one of the parties in
interest shall object in writing within five days after occurrence of
loss to the Contractor's exercise of this power, if such objection is

made, the dispute shall be resolved as provided in Section 4.5. The
Contractor as fiduciary shall, in that case, make seftlement with
insurers in accordance with directions of the Court. If distribution of
the insurance proceeds as directed by the Court is required, the
Court will direct such distribution.

§11.4 PERFORMANCE BOND AND PAYMENT BOND

§11.4.1 Add the following clauses to Section 11.4.1:

§114.1.1 The Contractor shall provide, at the Contractor's
expense, a Performance Bond and a Labor and Material Payment
Bond for 100% of the Contract Sum and, if applicable, a two-year
roofing Maintenance Bond for the full value of the roofing system.
The surety company must be one with which the Owner has no
reasonable objection and it must be authorized to transact surety
insurance business in the State of West Virginia.

§11.4.1.2 An attomey-in-fact who executes the bonds on behalf of
the surety shall affix thereto a certified and current copy of power of
attorney.

§11.4.1.3 The bonds shall be issued on State of West Virginia
forms. The Contractor shall deliver the required bonds and all other
contract documents to the Owner not later than 15 days following
receipt of the Owner's notice of intent to award a Contract.

Add the following Section to Article 11:

§11.5 WAGE BOND
The Contractor, if engaged in construction work in West Virginia
less than five consecutive years preceding the date of the Bid, shall
post a wage bond with the West Virginia Department of Labor.

ARTICLE 13
MISCELLANEOUS PROVISIONS

§13.6 INTEREST
§13.6 Delete Section 13.6 in its entirety and substitute the following:
Notwithstanding any other provision in the Contract Documents, any

interest due and payable for payments due and unpaid under the
Contract Documents shall be made pursuant to West Virginia Code.

§13.7 TIME LIMITS ON CLAIMS
§13.7 Delete Section 13.7 in its entirety and substitute the following:

Any applicable statute of limitations shall be in accordance with
West Virginia Code.

M
e — ™ > ———m—m—0706 :?in——wnmnmwm—/707172—72——7 —"7"7""7—"

Effective Date: May 27, 2016
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Add the following Sections to Article 13:
§13.8 WORKERS COMPENSATION

The Contractor shall provide proof of compliance with West Virginia
Worker's Compensation laws and regulations.

§13.9 CONTRACTOR'S LICENSE

§11.7.1 West Virginia Code §21-11-2 requires that all persons
desiring to perform contractual work in West Virginia shall be duly
licensed. The West Virginia Contractor's Licensing Board is
empowered to issue a contractor's license.

§11.7.2 West Virginia Code §21-11-11 requires any prospective
Bidder to include the Bidder's contractor's license number on its Bid.
The successful Bidder will be required to furnish a copy of its
contractor's license in a classification appropriate to the Work prior
to issuance of a purchase order/contract.

ARTICLE 14
TERMINATION OR SUSPENSION OF THE
CONTRACT

§14.1 TERMINATION BY THE CONTRACTOR

§14.1.1 Make the following changes in Section 14.1.1:
At the end of clause 14.1.1.3 delete "; or" and insert a period.
Delete clause 14.1.1.4 in its entirety.

§14.1.3 Delete Section 14.1.3 in its entirety and substitute the
following:

§14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2
exist, the Contractor may, upon seven days written notice to the
Owner and Architect, terminate the Contract. In such event, the
Contractor shall be paid for all Work performed in accordance with
the Contract Documents, for reasonable and proven termination
expenses and a reasonable allowance for overhead and profit
However, such payment, exclusive of termination expenses, shall
not exceed the Contract Sum as reduced by other payments made
to the Contractor and further reduced by the value of Work as yet
not completed. The Contractor shall be entitled to reasonable
overhead, but not profit, on Work not performed.

§14.2 TERMINATION BY THE OWNER FOR CAUSE

§14.2.4 Delete Section 14.2.4 in its entirety and substitute the
following:

§14.2.4 If the unpaid balance of the Contract Sum exceeds the cost
of finishing the Work, including compensation for the Architect's
services and expenses made necessary thereby, and other

damages incurred by the Owner and not expressly waived, such
excess shall not be paid to the Contractor. If such costs and
damages exceed the unpaid balance, the Contractor shall pay the
difference to the Owner, The amount to be paid to the Owner shall
be certified by the Initial Decision Maker, upon application, and this
obligation for payment shall survive termination of the Contract.

§14.4 TERMINATION BY THE OWNER FOR CONVENIENCE

§14.4.1 Delete Section 14.4.1 in its entirety and substitute the
following:

§14.4.1 The Owner may, at any time, terminate the Contract for the
Owner's convenience and without cause upon thirty days written
notice.

§14.4.3 Delete Section 14.4.3 in its entirety and substitute the
following:

§14.4.3 In case of such termination for the Owner's convenience,
the Contractor shall be entitied to receive payment from the Owner
on the same basis provided in Section 14.1.3 above.

Add the following Section to Article 14:
§14.5 FISCAL YEAR FUNDING

§14.5 Work performed under this Contract is to continue in the
succeeding fiscal year contingent upon funds being appropriated by
the Legislature for this Work. In the event funds are not
appropriated for this Work, this Contract becomes of no effect and
is null and void after June 30.

ARTICLE 15
CLAIMS AND DISPUTES
§15.2 INITIAL DECISION

§15.2.1 In the third sentence of Section 15.2.1 , insert “or litigation”
following the word “mediation”.

§15.2.5 Delete the last sentence in Section 15.2.5 and substitute the
following:

Approval or rejection of a claim by the Initial Decision Maker shall
be final and binding on the parties unless it is pursued further by
either party in accordance with Section 15.2.6.

§15.2.6 Make the following change to clause 15.2.6.1:

In the last sentence, delete “or pursue binding dispute resolution
proceedings.”

§15.2.8 Delete Section 15.2.8 in its entirety.

§15.3 MEDIATION

ﬁ

Effective Date: May 27,2016
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§15.3.1 Delete “binding dispute resolution” and substitute “litigation in a
court of competent jurisdiction.”

§156.3.2 Delete Section 15.3.2 in its entirety and substitute the
following:

§15.3.2 The parties shall endeavor to resolve their Claims by non-
binding mediation which, unless the parties mutually agree
otherwise, shall be administered by the American Arbitration
Association in accordance with its Construction Industry Mediation
Procedures in effect on the date of the Agreement.

§15.4 ARBITRATION
§15.4 Delete Section 15.4 in its entirety and substitute the following:
§15.4 SETTLEMENT OF CLAIMS

§15.4.1 The Constitution of West Virginia grants the State
sovereign immunity from any and all Claims against the public
treasury. This immunity applies and is extended to all agencies of
the State, including the Owner. It shall be in full force and effect as it
relates to this Contract. The West Virginia Legislature, recognizing
that certain Claims against the State may constitute a moral
obligation of the State and should be heard, has established the
West Virginia Court of Claims for this purpose. Notwithstanding any
provision to the contrary in the Contract Documents, all references
to arbitration are hereby deleted and all Claims of the Contractor for
monetary relief, and only of the Contractor, arising out of or related
to this Contract shall be decided by the West Virginia Court of
Claims. The following Sections have been rewritten to bring them
into conformance with the foregoing.

§15.4.2 Claims by the Owner may be brought against the
Contractor in the Circuit Court of Kanawha County, West Virginia, or
in any other court that has jurisdiction, as the Owner may elect.

§15.4.3 Any Claim arising out of or related to the Contract, except
Claims relating to aesthetic effect and except those waived as
provided for in Sections 15.1.6, 9.10.4 and 9.10.5, shall, within 30
days after submission of the decision by the Initial Decision Maker,
be settled for the Contractor by the West Virginia Court of Claims
or, for the Owner, by the Circuit Court of Kanawha County or any
other court of jurisdiction as the Owner may elect.

§15.4.4 Notice of such action shall be filed in writing with the other
party to the Contract, and a copy of such notice shall be filed with
the Initial Decision Maker and the Architect, if applicable.

§15.4.5 During court proceedings, the Owner and the Contractor
shall comply with Section 15.1.3.

§154.6 Claims shall be made within the time limits specified in
Section 15.2.6.1.

§15.4.7 The party filing a Claim must assert in the demand all
Claims then known to that party on which action is permitted.

Add the following Article:
ARTICLE 16
EQUAL OPPORTUNITY

§16.1 COMPLIANCE WITH REGULATIONS UNDER TITLE VI OF
THE FEDERAL CIVIL RIGHTS ACT OF 1964 AND EXECUTIVE
ORDER 65-2 BY THE GOVERNOR OF WEST VIRGINIA DATED
DECEMBER 15, 1965

§16.1.1 The Contractor agrees that it will comply with Title VI of the
Federal Civil Rights Act of 1964 (P.L. 88352) and the regulations of
the State of West Virginia, to the end that no person in the State, or
in the United States, shall on the grounds of race, color, or national
origin, be excluded from participation in, be denied the benefits of,
or otherwise subjected to discrimination under any program or
activity for which the Contractor receives any recompense or other
consideration of value, either directly or indirectly from the State;
and HEREBY GIVES ASSURANCE THAT it will immediately take
any measures necessary to effectuate this Agreement.

§16.1.2 If any real property or structure thereon is provided or
improved, this assurance shall obligate the Contractor, or in the
case of any transfer of such property, any transferee, for the period
during which the real property or structure is used for a purpose for
which any State payment is exitended or for another purpose
involving the provision of similar services or benefits. If any other
goads or services are so provided, this assurance shall obligate the
Contractor for the period during which it supplies such goods or
services.

§16.1.3 The Contractor recognizes and agrees that such right to
provide property, goods or services to the State will be extended in
reliance on the representations and agreements made in
assurance, and that the State shall have the right to seek judicial
enforcement of this assurance. This is binding on the Contragtor, its
successors, {ransferee, and assignee, or any authorized person on
behalf of the Contractor.

END OF SUPPLEMENTARY CONDITIONS TO AIA DOCUMENT A201-2007

e e gy

Effective Date: May 27,2016
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Any provisions of the Contract Documents that conflict with these Supplementary Conditions shall be null and void unless they have been
approved in writing by the applicable State purchasing officer and the Attorney General, and are clearly identified as such in the bid
documents.

The Owner and Contractor hereby agree to the full performance of the covenants contained herein.

IN WITNESS WHEREQF, the Owner and Contractor have entered into this Agreement as of the effective date as stated in the A101-2007
Agreement.

Owner: Contractor;
By: By:

Title: Title:

Date: Date:

APPROVED AS TO FORM THIS 1 61[7 DAY OF \j \.Jﬂfl 2 . “Q @I i{ D

o Rob- A<l

IRGINIA STATE ATTORNEY GENERAL

W
Effective Date: May 27, 2016 Page 13





/ﬂ @ TE (MM/DD/YYYY)
NCOIRER CERTIFICATE OF LIABILITY INSURANCE S

PRODUCER THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE

INSURANCE ACGENCY'S NAME AND ADDRESY HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE NAIC #
INSURED msurera:. INSURER'S NAME
wsurerp: INSURER'S NAME
CONTRACTOR'S NAME AND ADDRESS wsurerc: TNSURER'S NAME
INSURER D;
| INSURER E:
COVERAGES
THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR

MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH
POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. .

INSR mgu. POLCY HUMBER POLICY EFFECTIVE | POLICY EXPIRATION T
GENERAL LIABILITY EACH OCCURRENCE s1,000,000
COMMERCIAL GENERAL LIABILITY PREWSES (Ea ocowence) | 50,000
| cuams maoe L_X| OCCUR MED EXP (Any one person) | § 5,000
A PERSONAL& ADVINJURY |s 1,000, 000
GENERAL AGGREGATE s 2,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: prODUCTS - compropasa [ 2,000, 000
[ 7E: |
poLiCY | X| JECT LOC
AUTOMOBILE LIABILITY
| AUT COMBINED SINGLE LIMIT
| 3¢ | ANy AuTO {Ea acddent) $1,000,000
|| ALLOWNED AUTOS BODILY INJURY s
al | SCHEDULED AUTOS {Per person)
| X | HIRED AUTOS BODILY INJURY
X | NON-OWNED AUTOS (Paracddeni) )
L PROPERTY DAMAGE s
(Per acddent)
| GARAGE LIABILITY AUTO ONLY - EA ACGIDENT | §
ANY AUTO OTHER THAN EAACC 18
AUTO ONLY: AGG | §
EXCESS / UMBRELLA LIABILITY EACH OCCURRENGE $s5,000,000
g]occun CLAIMS MADE AGGREGATE s5,000,000
B 3
DEDUCTIBLE $
RETENTION  § $
WORKERS COMPENSATION WG STATU- oTh-
AND EMPLOYERS' LIABILITY -
ANY PROPRIETOR/PARTNER/EXECUTIVE £.L. EACH ACCIDENT s 500,000
C'| OFFICERMEMBER EXCLUDED? 00,000
(Mandatory In NH) E.L. DISEASE - EAEMPLOYEH] § '
If yes, describe under
SPECIAL PROVISIONS below : eL. DigeAsE-poLcYLMIT [s 500, 000
OTHER

DESCRIPTION OF OPERATIONS / LOCATIONS | VEHICLES / EXCLUSIONS ADDED BY ENDORSEMENT / SPECIAL PROVISIONS
Employers liability includes coverage for W. Va. Code §23-4-2 (Mandolidis).

Owner, Architect and Architect's Consultants are to be named as additional
insureds. (Insert project's name and address)

CERTIFICATE HOLDER CANCELLATION
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION

DATE THEREOF, THE ISSUING INSURER WiLL ENDEAVOR TO MAIL _3 () DAYS WRITTEN
STATE AGENCY'S NAME AND ADDRESS NOTICE TO THE GERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO 50 SHALL
IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE INSURER, ITS AGENTS OR

| REPRESENTATIVES.
AUTHORIZED REPRESENTATIVE

|
ACORD 25 (2009/01) © 1988-2009 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD





ACORD, CERTIFICATE OF PROPERTY INSURANCE

DATE

PRODUCER

INSURANCE AGENCY'S NAME AND ADDRESS

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

COMPANIES AFFORDING COVERAGE

COMPANY

INSURER'S NAME

INSURED

CONTRACTOR'S NAME AND ADDRESS

COMPANY
B

COMPANY
c

COMPANY
D

COVERAGES

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

POLICY EFFECTIVE | POLICY EXPIRATION

22 TYPE OF INSURANGE POLIGY HUMBER DATE (MWDD/YY) | DATE (MMDOAYY) COVERED PROPERTY LIMITS
|| propenTy | | Bunome s
| CAUSES OFLOSS || PERSONAL PROPERTY | §
| |Basic BUSINESS INCOME s
| | BROAD || EXTRAEXPENSE s
|| sPecIAL BLANKETBULDING | §
| | EARTHQUAKE || BLANKETPERSPROP | §
| |FLooD BLANKETBLDG&PP  (§
L__ o 3
$

|| INLAND MARINE X |BUILDING SCONTRACT _AMT.

TYPE OF POLICY ix | TRANSIT $ 20%

A|Inst/Builder's Risk| (if applicable)  |OFE-GITE s 20%
CAUSES OFLOSS | | STORAGE s
NAMED PERILS | H]
OTHER $
_, CRIME - $
TYPE OF POLICY [ | $
$
5
$

l BOILER & MACHINERY

|| omHer

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY

PROJECT NAME AND ADDRESS

SPECIAL CONDITIONS/OTHER COVERAGES

Owner 1is to be named as additional insured.

CERTIFICATE HOLDER

CANCELLATION

STATE AGENCY'S NAME AND ADDRESS

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANGELLED BEFORE THE
EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL ENDEAVOR YO MALL
30 0AYS WRITTEN NOTICE TO THE GERTIFICATE HOLDER NAMED TO THE LEFT,
BUT FAILURE TO MAIL SUCH NOTICE SHALL MPOSE NO OBLIGATION OR LIABILITY
OF ANY KIND UPON THE COMPANY, [T AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

ACORD 24 (1/95)

©ACORD CORPORATION 1995
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    STATE OF WEST VIRGINIA     STATE COLLEGE AND UNIVERSITY SYSTEM     MASTER LEASE PURCHASE FINANCING AGREEMENT       THIS MASTER LEASE PURCHASE FINANCING AGREEMENT, Made this _ _ ____ day of  _______________, 20___, by and between  ( Name of  Financing Company) ,  (“ Lessor ”) , and   the Board of  Governors of   ( Name of School ),   on behalf  of  (Name of Schoo l ), an agency and higher education  institution of the  State of West Virginia   (“ Lessee”) .       The parties hereto do mutually covenant and agree as follo ws:     1.   Lease       Pursuant to the provisions of Chapter 18B , Article 19   of the West Virginia Code,  Lessee ,  as   a   public  body duly organized and existing under the laws of the State of West Virginia, agree s   to lease from  Lessor the various items of equipment specified in each  A ppendix ("Equipment"), and Lessor, as  specified above, agrees to lease to Lessee the Equipment in accordance with the terms and conditions of  this Master Lease Purchase Financing Agree ment ("Lease").  Upon execution, this Lease is binding on  and enforceable against Lessor and Lessee in accordance with its terms.     This Lease will control each financing completed, and an appendix evidencing each financing  will be issued referencing the Le ase (an “Appendix” or “Appendices”).  Lessor shall have the sole right to  accept or reject an Appendix to the Lease.  Several items may be combined into one Appendix.  Funds for  certain Appendices may need to be escrowed, while in other cases no escrow wil l be needed.  Lessor must  be able provide escrowed funds or offer an alternative acceptable to Lessee.      2.   Covenants of Lessor       Lessor, and any assignee of Lessor, shall allow  Lessee   to quietly have, hold and enjoy the  Equipment, without suit, trouble or   hindrance from Lessor during the term of this Lease, except as  expressly set forth in this Lease.       3.   Covenants of  Lessee       Lessee   is   not prohibited by the Constitution or laws of the State of West Virginia from entering  into this Lease.  No approval, c onsent or withholding of objection is required from any governmental  authority not a signatory to this Lease with respect to the performance or obligations of  Lessee   under this  Lease.  This Lease will not violate any judgment, law or regulation applicable  to  Lessee   or result in any  breach of, or constitute a default under, or result in the creation of any lien or   encumbrance upon the  assets of   Lessee   or on the Equipment pursuant to, any other instrument to which  Lessee   is   a party.     4.   Equipment Delivery and   Acceptance       Lessee   shall accept the Equipment when and if delivered and placed in good working order in  accordance with the Purchase Order for such item of Equipment and hereby authorize s   the Lessor to add  to the appropriate Appendix the serial number of each item of Equipment so delivered.    Lessee   shall have  thirty (30) days from date of delivery to accept the Equipment and deliver an Acceptance Certificate or to  have the Equipment return ed. Notice of any Equipment  d efects shall be given to Lessor within thirty (30)  days of delivery, unless not discovered at that time by reasonable efforts.         Lessor agrees to pay the invoices for the accepted Equipment within seven (7) days of receipt of   the Acceptance Certificate   and Request for Payment , but shall not be liable for the specific performance 
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	STATE OF WEST VIRGINIA

	STATE COLLEGE AND UNIVERSITY SYSTEM

	MASTER LEASE PURCHASE FINANCING AGREEMENT



	THIS MASTER LEASE PURCHASE FINANCING AGREEMENT, Made this ______ day of _______________, 20___, by and between (Name of Financing Company), (“Lessor”), and the Board of Governors of (Name of School), on behalf of (Name of School), an agency and higher education institution of the State of West Virginia (“Lessee”).



	The parties hereto do mutually covenant and agree as follows:



1.	Lease



	Pursuant to the provisions of Chapter 18B, Article 19 of the West Virginia Code, Lessee, as a public body duly organized and existing under the laws of the State of West Virginia, agrees to lease from Lessor the various items of equipment specified in each Appendix ("Equipment"), and Lessor, as specified above, agrees to lease to Lessee the Equipment in accordance with the terms and conditions of this Master Lease Purchase Financing Agreement ("Lease").  Upon execution, this Lease is binding on and enforceable against Lessor and Lessee in accordance with its terms.



This Lease will control each financing completed, and an appendix evidencing each financing will be issued referencing the Lease (an “Appendix” or “Appendices”).  Lessor shall have the sole right to accept or reject an Appendix to the Lease.  Several items may be combined into one Appendix.  Funds for certain Appendices may need to be escrowed, while in other cases no escrow will be needed.  Lessor must be able provide escrowed funds or offer an alternative acceptable to Lessee. 



2.	Covenants of Lessor



	Lessor, and any assignee of Lessor, shall allow Lessee to quietly have, hold and enjoy the Equipment, without suit, trouble or hindrance from Lessor during the term of this Lease, except as expressly set forth in this Lease.  



3.	Covenants of Lessee



	Lessee is not prohibited by the Constitution or laws of the State of West Virginia from entering into this Lease.  No approval, consent or withholding of objection is required from any governmental authority not a signatory to this Lease with respect to the performance or obligations of Lessee under this Lease.  This Lease will not violate any judgment, law or regulation applicable to Lessee or result in any breach of, or constitute a default under, or result in the creation of any lien or encumbrance upon the assets of Lessee or on the Equipment pursuant to, any other instrument to which Lessee is a party.



4.	Equipment Delivery and Acceptance



	Lessee shall accept the Equipment when and if delivered and placed in good working order in accordance with the Purchase Order for such item of Equipment and hereby authorizes the Lessor to add to the appropriate Appendix the serial number of each item of Equipment so delivered.  Lessee shall have thirty (30) days from date of delivery to accept the Equipment and deliver an Acceptance Certificate or to have the Equipment returned. Notice of any Equipment defects shall be given to Lessor within thirty (30) days of delivery, unless not discovered at that time by reasonable efforts.  



	Lessor agrees to pay the invoices for the accepted Equipment within seven (7) days of receipt of the Acceptance Certificate and Request for Payment, but shall not be liable for the specific performance of the Lease or for damages, if for any reason, the supplier delays or fails to fill the order.  Any delay in such delivery shall not affect the validity of this Lease.  



	In the event any portion of the Equipment is not accepted or the cost of the Equipment is less than the funding under an Appendix, then the amount of the funding remaining shall be applied as a partial prepayment on that Appendix.



5.	Term



	The term of the financing available under this Lease shall be for an original term of one (1) year, subject to renewal in accordance with Section 23 of this Lease.  The term of each Appendix, evidencing each financing, shall commence on the date specified in each Appendix and shall terminate upon the first to occur:  



	(a)	The payment of the purchase option price; 

	(b)	The payment of all lease payments; 

	(c)	An event of non-appropriation; 

	(d)	An event of default; or

(e)	Cancellation at the option of the Lessee pursuant to Section 20.



The terms and conditions contained in this Lease shall be the terms and conditions of each Appendix, and the terms and conditions during any renewal of the financing available under this Lease.



6.  Event of Non-Appropriation



	If Lessee is not allotted funds in any succeeding fiscal year for the continued use of the service covered by this Lease by the West Virginia Legislature, Lessee may terminate the Appendix at the end of the affected current fiscal period without further charge or penalty.  An event of non-appropriation shall be deemed to have occurred if: 

	

	(a)	Sufficient funds are not appropriated for lease payments under an Appendix in any fiscal year; and 

	(b)	Lessee shall have at such time no funds duly authorized or otherwise available for the lease payments.  



	Lessee agrees to provide written notice of an event of non-appropriation to Lessor as soon as Lessee determines that such an event exists.  No penalty shall accrue to the Lessee in the event this provision is exercised.   



Upon the occurrence of an event of non-appropriation, that Appendix shall terminate without penalty at the end of the then current fiscal year and the Lease and other payments under that Appendix shall be canceled.  Lessee agrees to return the Equipment to Lessor, together with a release of all of Lessee's title and interest therein.  It is the intention of the parties that any transfer of title to Lessor pursuant to this Section shall occur automatically without the necessity of any bill of sale, certificate of title or other instrument of conveyance.  Lessee agrees, nevertheless, to execute and deliver any such instruments as Lessor may reasonably request to evidence such transfer.  



An event of non-appropriation under one Appendix shall not be deemed an event of non-appropriation under any other Appendix.  Furthermore, an event of non-appropriation shall not be deemed an event of default.



7.	Lease Termination  



The Lessor may not unilaterally terminate this Lease at any time; however, this Lease is subject to termination upon the occurrence of any one of the following events:  



(a) Lessee cancels the Lease for any reason at the end of any fiscal year;

(b) The expiration of the current term without any further action or notice by either party; or 

(c) The mutual written agreement of the parties prior to the expiration of the then current term.  



Any such termination of the Lease shall not affect the financing under any Appendix executed prior to the effective Lease termination date.



8.  Warranties/Guarantees



	Lessee acknowledges that it has selected the Equipment financed under this Lease and that Lessor is not the manufacturer or dealer in the Equipment herein leased.  As Lessor is not the manufacturer or dealer in the Equipment, Lessor makes, and has made, no representations or warranties whatsoever as to the existence or availability of warranties by the vendor of any item(s) of Equipment.  Lessor hereby assigns to Lessee for and during the lease term all manufacturers' warranties or guarantees, expressed or implied, issued on or applicable to the Equipment acquired by Lessee, if any.  



	LESSOR MAKES NO WARRANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO THE VALUE, DESIGN, CONDITION, MERCHANTABILITY OR FITNESS FOR PARTICULAR PURPOSE OR FITNESS FOR USE OF THE EQUIPMENT, OR WARRANTY WITH RESPECT THERETO.  IN NO EVENT SHALL LESSOR BE LIABLE FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGE IN CONNECTION WITH OR ARISING OUT OF THIS LEASE OR THE EXISTENCE, FURNISHING, FUNCTIONING OR LESSEE'S USE OF ANY ITEM(S) OF EQUIPMENT PROVIDED IN THIS LEASE.  HOWEVER, LESSOR AGREES TO BE LIABLE FOR ANY LOSS TO TANGIBLE PERSONAL PROPERTY OR INJURY TO PERSONS CAUSED BY THE NEGLIGENCE OF LESSOR.



9.  Lease Payments



	Lessee agrees to pay to Lessor lease payments, comprised of the principal and accrued interest, in the amounts set forth in each payment schedule.  The term of each Appendix shall not exceed the useful life of the Equipment financed under that Appendix. 



	All payments shall be made in arrears for the preceding period, and shall be absolute and unconditional in all events, without abatement, diminution, deduction, set-off or defense, for any reason, including without limitation any failure of the Equipment to be delivered or installed, any defects, malfunctions, breakdowns or infirmities in the Equipment or any accident, condemnation or unforeseen circumstances, except as expressly provided in Section 6 of this Lease,  provided with respect to any item of Equipment Lessor has provided the funds to finance such item of Equipment and no payment with respect to such item of Equipment has been withheld from a vendor.  Lessor shall provide invoices to Lessee in a timely manner.  



The obligation of Lessee to pay lease payments hereunder constitutes a special obligation of the State of West Virginia. The obligation may be met from any funds legally available to the Lessee and shall be cancelable at the option of the Lessee at the end of any fiscal year. The obligation, or any assignment or securitization of the obligation, never constitutes an indebtedness of the State of West Virginia or any department, agency or political subdivision of the state, within the meaning of any constitutional provision or statutory limitation, and may not be a charge against the general credit or taxing powers of the state or any political subdivision of the state. 



	Lessee reasonably believes that sufficient funds can be obtained to make all lease payments during the term of this Lease and hereby covenants that it will use its best efforts to obtain, maintain and properly request funds from which the lease payments may be made, including making provisions for such payments to the extent necessary in each budget submitted for the purpose of obtaining funding, using its best efforts to have such portion of the budget approved.  Lessee intends to make lease payments for the full term of this Lease and represents that the Equipment will be used for one or more authorized governmental or proprietary functions essential to its proper, efficient and economic operation.



10.  Use and Maintenance



	Lessee agrees to comply with all federal, state and local laws, ordinances, and regulations applicable to the possession, use or maintenance of the Equipment.  



	Lessee will not use, operate or maintain the Equipment improperly, carelessly, or in violation of any applicable law.  Lessee will, at its expense, maintain, preserve and keep the Equipment in good repair, working order and condition.  



	Material alterations, modifications, additions or attachments to the Equipment must have the written approval of the Lessor, which consent shall not be unreasonably withheld, and such action shall be performed at the sole expense of Lessee.  All alterations, modifications, additions or attachments shall not reduce the value or usefulness of the Equipment.



	During the term of this Lease, Lessor and its officers, employees or agents shall have the right at all reasonable times during business hours of Lessee to enter into and upon the property of Lessee for the purpose of inspecting the Equipment.



11.	Insurance and Loss of Equipment



	Lessee is insured through the West Virginia Board of Risk and Insurance Management and will protect the interests of the Lessor and Lessee against Equipment losses or damage.  Lessee is also insured against liability related to the Equipment.  In the event of any loss, damage, injury or accident involving the Equipment, the Lessee shall promptly provide the Lessor with written notice thereof and make available to Lessor all information and documentation thereof.



	If any Equipment or any portion thereof is destroyed, in whole or in part, or is damaged by fire or other casualty, or if title to, or the temporary use of, the Equipment or any part thereof is taken under the exercise of the power of eminent domain, Lessee and Lessor will cause the net proceeds of any insurance claim or condemnation award to be applied either to the prompt repair, restoration, modification or replacement of the Equipment or, at Lessee's option, to the payment of the appropriate portion of the purchase option price.  



	Any balance of the net proceeds remaining after such work or purchase has been completed shall be paid to the Lessee.  Net proceeds shall mean the amount remaining from the gross proceeds of any insurance claim or condemnation award after deducting all expenses incurred in the collection of such claims or award.  If the net proceeds are insufficient to pay in full the cost of any repair, restoration, modification or replacement, Lessee shall either (a) complete the work and pay any cost in excess of the amount of net proceeds, or (b) pay to Lessor the purchase option price.  The amount of the net proceeds in excess of the then applicable purchase option price, if any, may be retained by Lessee.



	In the event the purchase option payment for any item(s) of Equipment is paid in accordance with this section, Lessor agrees to release any security interest on that item(s) of Equipment.



12.	Title to Leased Equipment



	During the term of this Lease, title to the Equipment listed in an Appendix shall vest in the Lessee so long as Lessee shall not be in default or this Lease shall not have been terminated as to such Equipment.  To secure all obligations hereunder, the Lessee hereby grants to Lessor a security interest in any and all right, title and interest of Lessee in the Equipment.  Lessee shall promptly discharge any mechanics', materialmen's or other liens placed on the Equipment.  



	Lessor shall convey all of the Lessor's right and interest in and to the Equipment listed in an Appendix to Lessee upon payment of all the lease payments required in accordance with the related Appendix, or the purchase option price set forth in the applicable payment schedule, if Lessee is not on such date in default as to any terms of this Lease.



13.	Taxes and Other Charges



	Lessee represents that it is exempt from federal, state and local taxation, and as such, shall not be liable or responsible for the payment or reimbursement of any tax of any type incurred in connection with this Lease, nor will it file any tax returns or reports on behalf of Lessor or its assignees.



	As title to the Equipment shall vest in the Lessee during the term of this Lease, the Equipment is exempt from personal property tax pursuant to West Virginia Code § 11-3-9(a)(27).   Lessee also represents that, to the best of its knowledge, no licensing or titling fees based upon the use, possession or acquisition of the Equipment are due under the current laws of West Virginia.



Pursuant to West Virginia Code § 18B-19-11(f), the interest component of any lease-purchase obligation is exempt from all taxation of the State of West Virginia, except inheritance, estate and transfer taxes.  It is the intent of the West Virginia Legislature that if the requirements set forth in the Internal Revenue Code of 1986, as amended, and any regulations promulgated pursuant thereto are met, the interest component of the lease payments made under this Lease be and remain exempt from the gross income of the Lessor for purposes of federal income taxation.  

  

Lessee covenants that it will take any and all action reasonably necessary to maintain the exemption from federal income taxation of the interest portion of the lease payments, and that it will not perform any act or enter into any agreement or use or permit the use of the Equipment or any portion thereof in a manner that shall have the effect of terminating or denying the exemption from federal income taxation of the interest portion of the lease payments, including, without limitation, leasing all or any portion of the Equipment or contracting with a third party for the use or operation of all or any portion of the Equipment if entering into such lease or contract would have such effect.



14.	Assignment



	This Lease, the Appendices, and the obligations of Lessee to make payments thereunder, may not be sold, assigned or otherwise disposed of in whole or in part to one or more successors, grantors, holders, assignees or sub-assignees by Lessor, except upon the written consent of Lessee, which consent will not be unreasonably withheld or delayed.  Further, Lessor hereby covenants not to sell or offer to sell this Lease through, nor shall this Lease be sold through, (1) a certificate of participation program, whereby two or more interests are created in the Lease, the Equipment or the lease payments; or (2) other similar instruments, agreements, securitizations and obligations through a pool, trust, limited partnership, or other entity, except with the express written consent of Lessee, and approval of the agreement as to form by the Attorney General.



To request consent to assign Lessor’s interest herein, in whole or in part, Lessor will cause a written request to assign to be sent to Lessee, requesting approval.  Upon submission of the request, Lessor shall provide Lessee with a duplicate original counterpart of the document(s) effectuating the assignment, or a written notice signed by both Lessor and the assignee confirming the assignment of Lessor’s interest in one or more Appendices, the name and address of the assignee, the effective date of the assignment, and stating that assignee accepts the assignment under the terms and conditions of this Lease.  Any assignment documents or other instruments of sale must also be approved as to form by the Attorney General.



Upon receipt of a request to assign, Lessee will notify Lessor in writing of its decision.  In the event that Lessee approves the request to assign, Lessee shall (i) acknowledge its approval in writing to Lessor, and (ii) record the assignment in its book entry system as that term is defined in the Internal Revenue Code of 1986, as amended.  Upon assignment of Lessee’s interest herein, Lessee will cause written notice of such assignment to be sent to Lessor disclosing the name and address of an assignee.  Lessee shall initiate any required change order to effectuate an approved assignment.  No further action will be required by Lessor or by Lessee to evidence an assignment. 

	Lessee agrees to make all payments to the assignee designated in the assignment, notwithstanding any claim, defense, set-off or counterclaim whatsoever, whether arising from a breach of the purchase order for the Equipment or otherwise, that Lessee may from time to time have against any provider of the Equipment.  Lessee agrees to execute all documents, including notices of assignment, chattel mortgages or financing statements, which may be reasonably requested by Lessor or assignee to protect its interests in the Equipment and in this Lease.



	During the term of this Lease, the Lessee shall keep a complete and accurate record of all such assignments in form necessary to comply with Section 149(a) of the Internal Revenue Code of 1986, as amended.  The Lessee may require the person requesting any transfer to reimburse them for any tax or other governmental charge payable in connection therewith.



	This Lease and the interest of the Lessee in the Equipment may not be sold, assigned or encumbered by Lessee without the prior written consent of Lessor, except that Lessee shall have the right to assign or lease the Equipment, in whole or in part, to other agencies of the State of West Virginia for governmental use only.  Any such transfer or lease of the Equipment shall not diminish Lessee’s obligations to make payments under this Lease.



15.	Indemnification



	The laws and Constitution of West Virginia prohibit the Lessee from protecting, holding harmless or indemnifying Lessor from and against any liability, obligations, losses, claims, or damages whatsoever.  Therefore, the Lessee only agrees to be responsible for its own actions under this Lease.



16.	Personal Property



	The Equipment is and shall at all times during the lease term be and remain, personal property.



17.	Option to Purchase or Prepay an Appendix



	Lessee shall be entitled to purchase the Equipment as follows:



	(a)	Upon payment of all lease and other payments required under an Appendix; or

	(b)	Upon written notice delivered to Lessor by the Lessee at least thirty (30) days before the proposed date for payment, and upon the payment on such date of the purchase option price for that Appendix.



	As used herein, purchase option price means the amount equal to the outstanding principal, as set forth in the payment schedule, plus any unpaid interest that has accrued on such principal to the date of payment of the purchase option price, provided that any other sum due under this Lease has or is being paid, payable at the option of Lessee for the purpose of purchasing the Equipment.



	Lessee may, at Lessee's option, make partial prepayments of a portion of the purchase option price for Equipment financed under an Appendix upon written notice delivered at least thirty (30) days in advance of the proposed date for payment and upon payment on such date of the partial prepayment, being an amount equal to a portion of the outstanding principal set forth in the payment schedule and any unpaid interest that has accrued on such portion of the outstanding principal to the date of payment of the partial prepayment.  As provided herein, if any portion of the Equipment is not accepted or the cost of the Equipment is less than the funding under an Appendix, then the amount of the funding remaining shall be applied as a partial prepayment toward that Appendix.  



	A revised payment schedule reflecting all partial prepayments, consistent with the financing structure contemplated herein, to reflect such partial prepayment shall be attached to the related Appendix as a change order to the Appendix.  Partial prepayments shall entitle the Lessee to a release of any security interest on the item(s) of Equipment which have been prepaid in full.




18.  Event of Default



	The following constitute an event of default under this Lease:  

	(a)	Failure by Lessee to pay any lease payment or other payment required to be paid under an Appendix within sixty (60) days of when due; or 

	(b)	Failure by Lessee to maintain insurance on the Equipment in accordance with this Lease; or

	(c)	Failure by Lessee to observe and perform any other covenant, condition or agreement on its part to be observed or performed for a period of thirty (30) days after written notice is given to the Lessee by Lessor, specifying such failure and requesting that it be remedied, provided that if the failure stated in such notice cannot be corrected within such thirty (30) day period, the Lessor will not unreasonably withhold its consent to an extension of such time if corrective action is instituted by Lessee within the applicable period and diligently pursued until the default is corrected; or

(d)	Initiation by or against Lessee of a proceeding under any federal or state bankruptcy or insolvency laws.



	A default under one Appendix shall not be deemed an event of default under any other Appendix.  Furthermore, an event of non-appropriation shall not be deemed an event of default.



19.  Remedies on Default



	Upon the occurrence of an event of default as specified in this Lease, Lessor shall provide written notification of default which Lessee must remedy within thirty (30) days from the date of notice of default, or Lessor shall have the right, at its option, without any further demand or notice, to pursue any one or more of the following remedial steps:



	(a)	Terminate the Lease and retake possession of the Equipment and sell, lease, sublease or make other disposition of the Equipment in a reasonable and commercial manner;

	(b)	Declare an amount equal to all payments due during the fiscal year in which the default occurred to be immediately due and payable, whereupon the same shall become immediately due and payable; or

	(c)	Proceed by appropriate court action to enforce performance by the Lessee of the applicable covenants of this Lease or to recover for the breach thereof.



	All of Lessee's right, title and interest in any Equipment the possession of which is retaken by Lessor upon the occurrence of an event of default shall terminate immediately upon such repossession.  Lessee agrees to return the Equipment to Lessor, together with a release of all of Lessee's title and interest therein.  It is the intent of the parties hereto that any transfer of title to Lessor shall occur automatically without the necessity of any bill of sale, certificate of title or other instrument of conveyance.  Lessee agrees, nevertheless, to execute and deliver any such instruments as Lessor may reasonably request to evidence such transfer.



	No remedy herein conferred upon or reserved to Lessor is intended to be exclusive and every such remedy shall be cumulative and shall be in addition to every other remedy given under this Lease or now hereafter existing at law or in equity.



20.	Cancellation of Lease



	Pursuant to West Virginia Code § 18B-19-11(d), this Lease or any Appendix thereto shall be cancelable at the option of the Lessee at the end of any fiscal year.  In such event, the Lessee shall redeliver possession of the Equipment to Lessor, and upon such redelivery shall be relieved from any further obligations hereunder.  Cancellation of the Lease pursuant to this section shall not be deemed an event of default.




21.	Force Majeure



	If by reason of force majeure, Lessor or Lessee is unable, in whole or in part, to carry out its obligations under this Lease, other than payments of lease payments or other payments required hereunder, Lessor or Lessee, as the case may be, shall not be deemed in default during the continuance of such inability.  The term "force majeure" as used herein shall mean, without limitation, the following:  acts of God; strikes; lockouts or other industrial disturbances; acts of public enemies; orders or restraints of any kind of the government of the United States of America or the State of West Virginia or any of their departments, agencies or officials, or any civil or military authority; insurrections; riots; landslides; earthquakes; fires; storms; droughts; floods; or explosions.



22.	Escrow Agent  



	Lessor shall have the right to designate an entity to act as the Escrow Agent for the purpose of holding and administering special trust funds designated as Acquisition Funds for the benefit of Lessor and Lessee. The appointment of ________________________ as Escrow Agent is hereby acknowledged.



	Lessor shall deposit the amount specified in each Appendix in a separate Acquisition Fund.  Moneys held by the Escrow Agent hereunder shall be invested and reinvested by the Escrow Agent upon order of a representative of the Lessee in Qualified Investments, as hereinafter defined, maturing or subject to redemption at the option of the holder thereof prior to the date on which it is expected that such funds will be needed.  Such investments shall be held by the Escrow Agent in the appropriate Acquisition Fund, and any interest earned on such investments shall be deposited in that Acquisition Fund.  The Escrow Agent may act as purchaser or agent in the making or disposing of any investment.  



	“Qualified Investments” means (a) direct general obligations of the United States of America; (b) obligations the timely payment of the principal of and interest on which is fully and unconditionally guaranteed by the United States of America; or (c) certificates of deposit, time deposits or demand deposits with any bank or savings institution including the Escrow Agent or any affiliate thereof, provided that such is insured by the Federal Deposit Insurance Corporation.



	Moneys in each Acquisition Fund shall be used to pay for the cost of acquisition of the Equipment specified in the appropriate Appendix.  Payment shall be made from the appropriate Acquisition Fund for the cost of acquiring part or all of the Equipment upon presentation to the Escrow Agent of one or more Payment Request and Acceptance Certificates, properly executed by the Lessee and approved by Lessor, together with an invoice for the cost of the acquisition of the Equipment.



	Each Acquisition Fund shall terminate upon the occurrence of the earlier of (a) the presentation of a proper Payment Request and Acceptance Certificate designated "Final Acceptance Certificate" properly executed by Lessee or a properly executed notice by Lessee that no additional funds will be needed from that Acquisition Fund, or (b) the presentation of written notification by Lessor, or an assignee or sub-assignee of all of Lessor's interest in this Lease or an Agent on their behalf, that an Event of Default or Non-appropriation has occurred with respect to the appropriate Appendix or that Lessee has terminated the Lease.  Upon termination as described in clause (a) of this paragraph, any amount remaining in that Acquisition Fund shall be used to prepay the principal component of Rental Payments for that Appendix, unless otherwise directed by Lessor and Lessee, and the Payment Schedule shall be revised accordingly.  Upon termination as described in clause (b) of this paragraph, any amount remaining in that Acquisition Fund shall be immediately paid to Lessor or, pro rata, to any assignee or sub-assignees of Lessor.



	The Escrow Agent may resign by giving at least 30 days' written notice to Lessee and Lessor, but such resignation shall not take effect until the appointment of a successor Escrow Agent.  The substitution of another bank or trust company to act as Escrow Agent under this Escrow Agreement may occur by written agreement of Lessor and Lessee.  In addition, the Escrow Agent may be removed at any time, with or without cause, by an instrument in writing executed by Lessor and Lessee.  In the event of any resignation or removal of the Escrow Agent, a successor Escrow Agent shall be appointed by an instrument in writing executed by Lessor and Lessee.  Such successor Escrow Agent shall indicate its acceptance of such appointment by an instrument in writing delivered to Lessor, Lessee and the predecessor Escrow Agent.  Thereupon such successor Escrow Agent shall, without any further act or deed, be fully vested with all the trusts, powers, rights, duties and obligation as Escrow Agent under this Lease, and the predecessor Escrow Agent shall deliver all moneys and securities held by it under this Lease to such successor Escrow Agent.  



	The Escrow Agent shall incur no liability to make any disbursements except from funds held in the appropriate Acquisition Fund.  The Escrow Agent makes no representations or warranties as to the title to any Equipment or as to the performance of any obligations of Lessor or Lessee.  In executing this Lease, the Escrow Agent agrees to be bound by the provisions of this Section 22.



23.	Renewal



Upon written mutual agreement of the parties, this Lease may be renewed under the same terms and conditions for a maximum of two (2) additional terms of one (1) year each.  A written renewal notice, as initiated by either party evidencing the intent to renew the Lease, shall be provided to the other party at least ninety (90) days prior to the expiration of the current term of the Lease.  If no renewal notice is provided to one party by the other party prior to expiration, this Lease will terminate on the expiration date.



24.	Notices



	All notices to be given under this Lease shall be made in writing and mailed to the other party at its address set forth in the appropriate Appendix or at such address as the party may provide in writing from time to time.  Any such notice shall be deemed to have been received five (5) days subsequent to mailing.



25.	Binding Effect



	This Lease shall inure to the benefit of and shall be binding upon Lessor and Lessee and their respective successors and assigns.



26.	Severability



	In the event any provision of this Lease shall be held invalid, prohibited or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.



27.	Amendments



	All amendments, modifications, alterations or changes to this Lease shall be in writing and signed by both parties.



28.	Execution in Counterparts



	This Lease may be executed in several counterparts.  The parties hereto agree that multiple originals of this Lease have been executed.



29.  Section Headings



	All section headings contained herein are for convenience of reference only and are not intended to define or limit the scope of any provision of this Lease.



30.	Governing Law



	This Lease shall be governed by and construed in accordance with the laws of the State of West Virginia.



31.	Delivery of Related Documents



	Upon the request of the Lessor, Lessee will provide all documentation reasonably requested by the Lessor.  In the event an Internal Revenue Service Form 8038-G or 8038-GC needs to be filed in connection with this transaction, Lessor shall prepare such form and Lessee will execute and file the form.  A copy of the form filed will be sent to Lessor for its records.



32.	Entire Agreement; Waiver



	This Lease, together with the Request for Quotations (RFQ) dated _________________, Purchase Order(s) and other attachments hereto, and other documents or instruments executed by Lessor and Lessee in connection herewith, constitute the entire agreement between the parties with respect to the Equipment.  The waiver by one party of any breach of any term, covenant or condition hereto must be in writing and shall not operate as a waiver of any subsequent breach thereof.



WITNESS THE FOLLOWING SIGNATURES:





LESSOR: _______________________		LESSEE: BOARD OF GOVERNORS OF 



__________________________________		__________________________________

STATE OF WEST VIRGINIA



BY:____________________________ 		BY:_______________________________



TITLE:__________________________		TITLE:____________________________







ESCROW AGENT:________________ 		APPROVED AS TO FORM THIS 



_________________________________		____ day of__________________, 20____



BY:_____________________________ 		BY:________________________________

						       DEPUTY ATTORNEY GENERAL

TITLE:__________________________






List of Potential Closing Documents for this Master Lease:

-Lessor’s Incumbency Certificate

-Notice and Consent to Assignment, if necessary

-Opinion of Counsel Letter



Appendices and Attachments to Appendices:

	- Equipment Schedule (Copies of Purchase Orders)

	- Payment Schedule

	- Certificate of Essential Use

	- Acceptance Certificate and Request for Payment

	- Instruments of title to Equipment, if necessary (MSOs, etc.)

	- IRS Form 8038G or 8038-GC

	- Sales Tax Exemption, if necessary

	- Opinion of Lessee's Counsel






OPINION OF COUNSEL LETTER (FOR MASTER LEASE)











Lessor_________________________

_______________________________

_______________________________





	RE:	Master Lease Purchase Financing Agreement



Gentlemen:



	As counsel for the Board of Governors of ___________________________________, State of West Virginia (“Lessee”), I have examined duly executed originals of the Master Lease Purchase Financing Agreement ("Lease") dated _________________, between Lessee and _____________________________, Lessor.  Based upon the examination and upon such other examination as I have deemed appropriate, I am of the opinion that:



	1.	The Lease has been duly authorized, executed and delivered by Lessee and is a legal, valid and binding obligation, enforceable in accordance with its terms.



	2.	To the best of my knowledge, no litigation is pending or threatened in any court or other tribunal, state or federal, in any way affecting the validity of the Lease.



	3.	The signature of the official of Lessee, as it appears on the Lease, is true and genuine.  I know said official and know him/her to hold the position set forth below his/her name.



	4.	West Virginia is a state within the meaning of Section 103 of the Internal Revenue Code of 1986, as amended, and the related regulations and rulings.





							Very truly yours,







		DAWN E. WARFIELD

		DEPUTY ATTORNEY GENERAL


	MASTER LEASE PURCHASE FINANCING AGREEMENT

PURCHASE ORDER __________________

	APPENDIX NO.________________



	THIS APPENDIX ("Appendix"), made this ____ day of _________________, 20____, by and between _______________________________________, ("Lessor") and ________________________________________, ("Lessee"), to that MASTER LEASE PURCHASE FINANCING AGREEMENT ("Lease") dated ________________, 20____, by and between Lessor and the Board of Governors of _______________________________________ of the State of West Virginia (“Lessee”).

	The parties hereto do mutually covenant and agree, as follows:

	1.	This Appendix is made a part of the Lease and is hereby attached thereto and the terms and conditions of the Lease shall control this Appendix.

	2.	The term of this Appendix shall commence on ________________ and shall terminate on ________________ in accordance with the Lease.

	3.	The Equipment financed by Lessor is listed in the attached Equipment Schedule.

	4.	Payments shall be made by Lessee in accordance with the attached Payment Schedule and the Lease.

5.	Funds in the amount of $___________ will be deposited in an escrow account.  If the dollar amount in this paragraph 5 is zero, then no funds have been deposited into escrow for this Appendix.



	WITNESS THE FOLLOWING SIGNATURES:





LESSOR: ____________________________  	LESSEE: _____________________________



____________________________________	_____________________________________



BY: ________________________________		BY: _________________________________



TITLE: ______________________________	TITLE: ______________________________





APPROVED AS TO FORM: _________________________________________

				        Attorney General’s Office


	EQUIPMENT SCHEDULE TO APPENDIX NO._______







See Attached Purchase Orders


PAYMENT SCHEDULE (EXAMPLE OF FORMAT REQUIRED)

APPENDIX NO. __________





Purchase Price:		 $___________

Term:			   ___________

Rate:			   ___________%



		





#

		





DATE 
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PRINCIPAL

		PURCHASE OPTION PRICE & PRINCIPAL BALANCE
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	CERTIFICATE OF ESSENTIAL USE





	THE UNDERSIGNED, ____________________ of the __________________________, State of West Virginia, on behalf of the named Lessee in that certain APPENDIX to the Master Lease Purchase Financing Agreement ("Appendix") dated ____________________, 20____ with _________________________________, Lessor, hereby certifies as follows:



1. The Equipment will be used by the Lessee for the specific purpose of _______

__________________________.



	2.	The Equipment is essential for the functioning of Lessee and is immediately needed by Lessee.  Such need is neither temporary nor expected to diminish during the term of the Lease.  The Equipment is expected to be used by Lessee for a period in excess of the term of the Appendix.



2. Funds for lease payments are expected to come from the  _________________

_____________________________.



	4.	The Appendix was issued under and pursuant to West Virginia law to finance the acquisition of the Equipment described therein.



	5.	Pursuant to the Appendix, Lessee is entitled to receive the Equipment in consideration for the obligation under the Appendix.  The Equipment will be used in furtherance of the public purposes of Lessee.  The Lessee does not intend to sell or to otherwise dispose of the Equipment during the term of the Appendix.



	6.	Lessee expects to make lease payments from its annual appropriation.  The remaining funds of the Lessee are not reasonably expected to be used to make such payments and no other monies are pledged to the Appendix.



	7.	Lessee has not received notice that this Certificate may not be relied upon with respect to its own debt issues nor has it been advised that any adverse action by the Commissioner of the Internal Revenue Service is contemplated.



	8.	None of the proceeds of the Appendix or the investment earnings thereon will be used, directly or indirectly, in any trade or business carried on or by any person other than a "governmental unit" within the meaning of Section 141(b)(6) of the Internal Revenue Code of 1986, as amended ("Code").



	9.	Where an Acquisition Fund is created, Lessee hereby appoints the Escrow Agent as its agent for the purpose of maintaining a book entry system as required by the Code.  In compliance with Section 149(a) of the Code, Lessee agrees to affix a copy of each notification of assignment to Lessee's counterpart of the Appendix.



	10.	No more than 10% of the use of the Equipment in any month will be by persons or entities other than the Lessee or its employees on matters relating to such employment, and no more than 5% of use of the Equipment in any month will be unrelated to use by or for the Lessee.  No management contract shall be entered into with respect to the Equipment unless (a) at least half of the compensation is on a periodic, fixed-fee basis; (b) no compensation is based on a share of net profits; and (c) Lessee is able to terminate the contract without penalty at the end of any three years.



	11.	The undersigned has the power and authority to execute this Certificate on behalf of Lessee.




	To the best of my knowledge, information and belief, the expectations expressed herein are reasonable and there are no facts, estimates or circumstances other than those expressed herein that would materially affect the expectations herein expressed.



	IN WITNESS WHEREOF, I have hereunto set my hand this _____ day of ___________________, 20____.





						_____________________________________



						LESSEE_______________________________


ACCEPTANCE CERTIFICATE AND REQUEST FOR PAYMENT



APPENDIX NO. ______





	The Lessee, ______________________________________, hereby accepts the Equipment described below and requests the Lessor, __________________________________, to pay to the person or corporation designated below as Payee, the sum set forth below in payment of the acquisition and installation costs of the Equipment in accordance with the Appendix issued to that Lease between Lessor and the Board of Governors of _______________

____________, State of West Virginia, on behalf of Lessee, dated _________________, 20____.  The amount shown below is due and payable under the invoice of the Payee with respect to the Equipment and has not formed the basis of any prior request for payment.  This Certificate is based upon facts, circumstances, estimates and expectations of Lessee as of the date on which the Appendix was executed, and to the best of my knowledge and belief, as of this date, such facts, circumstances and estimates are true and correct and such expectations are reasonable. 



PAYEE:		_____________________________



AMOUNT:	$____________________________



DESCRIPTION OF EQUIPMENT:	See Attached



DATED:	_____________________________







LESSEE:	_____________________________



BY: 		_____________________________



NAME:		_____________________________



TITLE:		_____________________________





LESSOR:	_____________________________



BY:		_____________________________



NAME:		_____________________________



TITLE:		_____________________________


OPINION OF LESSEE'S COUNSEL (FOR EACH APPENDIX)



_______________________________

_______________________________

_______________________________



	RE:	Appendix No._____ to Master Lease Purchase 

Financing Agreement with the Board of Governors of _________________________________, State of West Virginia 



Gentlemen:



	As counsel for ______________________________, Lessee, I have examined a duly executed original of the Master Lease Purchase Financing Agreement ("Lease") and the duly executed original of the Appendix to the Lease Purchase Financing Agreement ("Appendix") dated ______________ between Lessee and __________________________, Lessor.  Based upon the examination and upon such other examination as I have deemed appropriate, I am of the opinion that:



	1.	Lessee is a public body corporate and politic, legally existing under the laws of the State of West Virginia.



	2.	The Appendix has been duly authorized, executed and delivered by Lessee and is a legal, valid and binding obligation of Lessee, enforceable in accordance with its terms.



	3.	To the best of my knowledge, no litigation is pending or threatened in any court or other tribunal, state or federal, in any way affecting the validity of the Appendix.



	4.	The signature of the official of Lessee, as it appears on the Appendix, is true and genuine.  I know said official and know him/her to hold the position set forth below his/her name.



	5.	The Equipment leased pursuant to the Appendix constitutes personal property and when subjected to use by Lessee will not be or become fixtures under applicable law.



	6.	West Virginia is a state within the meaning of Section 103 of the Internal Revenue Code of 1986, as amended, and the related regulations and rulings.





							Very truly yours,





		DAWN E. WARFIELD

		DEPUTY ATTORNEY GENERAL	
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Lease No.

CONTRACT OF LEASE

THIS CONTRACT OF LEASE, effective , 20, by and
between [INSERT LESSOR’S LEGAL NAME], hereinafter referred to as “Lessor,” and the
[INSERT INSTITUTION’S LEGAL NAME], hercinafter referred to as “Lessee.”

WHEREAS, pursuant to provisions of W.Va. Code §18B-19-12, the Chief Executive
Officer certifies that the space herein leased is necessary for the proper function of [INSERT
INSTITUTION’S LEGAL NAME], and that satisfactory space is not available in other
buildings now owned or leased by the State; and

NOW THEREFORE, THIS CONTRACT OF LEASE FOR USE BY LESSEE
WITNESSETH:

That for and in consideration of the full and complete performance of the covenants,
terms, and conditions hereinafter set forth, the Lessor hereby leases unto the Lessee the
following described premises:

[INSERT DESCRIPTION OF LEASED PREMISES --- EXAMPLE: Containing
approximately 30,000 square feet, more or less, on the first floor, second floor, third
floor and fourth floor, plus a minimum of 1,000 square feet of storage area in the
basement, of that certain building commonly known as the Boulevard Building located
at 1000 Kanawha Boulevard, East, in the city of Charleston, Kanawha County, West
Virginia, together with 25 adjacent (on-site) parking spaces and 30 additional off-site
parking spaces.]

The parties hereto covenant and bind themselves as follows:
(1) TERM AND NOTICES

The term of this lease, subject to the provisions hereof, shall begin on
20 and end at midnight on , 20__. This lease shall be considered renewed for
each ensuing fiscal year during the term of the lease unless it is canceled by the Lessee before the
end of the then current fiscal year.

Notices may be given by personal service upon the party(s) entitled to such notice, or by
certified mail, duly stamped and directed to the last-known address of the party to be notified,
and deposited in the post office. The proper mailing of such notice and not the receipt thereof
shall constitute the giving of such notice by either party to the other. Notices shall be directed as
follows:

To the Lessee To the Lessor

[INSERT NAME AND MAILING ADDRESS FOR NOTICES]
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Lease No.

(2) RENT

The Lessee covenants that the Lessee shall pay rent unto the Lessor based on the
following rent schedule: [INSERT RENT SCHEDULE PER SQUARE FOOT --- EXAMPLE:
$8.00 per square foot for the period July 1, 2007 through June 30, 2008; $8.50 per square foot
for the period July 1, 2008 through June 30, 2009; $9.00 per square foot the period July 1,
2009 through June 30, 2010; $9.50 for the period July 1, 2010 through June 30, 2011; and
$10.00 for the period July 1, 2011 through June 30, 2012.]

Based on said rent schedule, the Lessee shall pay unto the Lessor as rent for the premises
herein leased, the sum identified in the following monthly payment schedule which shall be
payable upon receipt of invoice from Lessor to the Lessee on the first day of every month for the
preceding month during the term of this lease: [INSERT MONTHLY PAYMENT SCHEDULE
--- EXAMPLE: Twenty Thousand Dollars ($20,000.00) per month for the period Julyl, 2007
through June 30, 2008; Twenty-One Thousand Two Hundred-Fifty Dollars ($21,250.00) per
month for the period July 1, 2008 through June 30, 2009; Twenty-Two Thousand Five
Hundred Dollars ($22,500.00) per month for the period July 1, 2009 through June 30, 2010;
Twenty-Three Thousand Seven Hundred-Fifty Dollars ($23,750.00) per month for the period
July 1, 2010 through June 30, 2011; and Twenty Five Thousand Dollars ($25,000.00) per
month for the period July 1, 2011 through June 30, 2012.]

(3) UTILITIES AND OTHER RELATED SERVICES

The Lessor agrees to furnish all utilities and janitorial services for the premises herein
leased, with the exception of telephone services which shall be provided by Lessee.

[OR INSERT ALTERNATE LANGUAGE IN PLACE OF THE LANGUAGE ABOVE]
(4) MAINTENANCE

Lessor binds itself to maintain the premises, including the structure of the premises, both
interior and exterior; the electrical, HVAC and plumbing fixtures and equipment, except such
fixtures and equipment as may be owned by Lessee; and the interior and exterior painting in a
good and tenantable condition equal to that of the premises as at the time possession thereof is
delivered to the Lessee. If Lessor fails to maintain the interior and exterior structure of the
premises, and the electrical, HVAC and plumbing fixtures and equipment owned by Lessor in a
good and tenantable condition of repair, the Lessee shall request the Lessor, in writing, to correct
any deficiency which may have occurred since possession of the premises by the Lessee,
provided, however, such deficiency was not caused by the neglect or acts of the Lessee. Upon
refusal or neglect of Lessor to comply with Lessee’s request for the repair or reinstatement of
previously-existing conditions, Lessee may, thirty (30) days after receipt of such request by the
Lessor, cause the repairs to be made and deduct the costs and expense thereof from the rents
which may become due and payable thereafter to the Lessor until the Lessee is fully reimbursed
therefor.
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Lease No.

(5) TAXES AND ASSESSMENTS

The Lessor will pay taxes and assessments levied on the subject premises during the term
of this lease.

(6) FIRE AND HEALTH HAZARDS

The Lessor will remove and correct any fire or health hazards not caused by the neglect
or acts of the Lessee, its agents, employees or servants that any public authority may order
corrected or removed during the term of this lease. Upon refusal or neglect of Lessor to comply
with any such order, the Lessee may comply therewith and deduct the costs and expenses from
monthly rentals payable thereafter to the Lessor until the Lessee is fully reimbursed therefor.

(7) SUITABILITY OF PREMISES

Lessor warrants the premises to be suitable for use as a State facility and for the conduct
of Lessee’s business, and that there shall be no liability on the part of the State of West Virginia,
its officers, agents or employees for any loss or damage to the leased premises, whether caused
by overloading the floors with equipment or otherwise installing fixtures and equipment
commonly used in a business office, nor any liability on any individual by virtue of any of the
provisions of this lease.

Lessor shall have the right to approve of any unusually heavy equipment put on the
leased premises.

(8) TRANSFER OR ASSIGNMENT OF LEASE

The Lessee agrees not to transfer or assign this lease, or sublet the subject premises
without the written consent of the Lessor.

(9) NEGLECT OF PREMISES

The Lessee shall not commit waste on the premises herein leased, and the premises will
be returned to the Lessor at the termination of this lease in substantially as good condition as at
the commencement thereof, damages from natural elements, normal depreciation and decay
excepted.

(10) DEFAULT BY LESSEE
In the event the Lessee defaults in any of the covenants contained herein, the Lessor shall
notify the Lessee, in writing, of such default and if such default is not corrected within sixty days

after receipt of notification, the Lessor may notify Lessee that the lease is terminated, and reenter
the premises herein leased.
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(11) DAMAGE TO PREMISES BY FIRE, ETC.

It is agreed by and between the parties hereto that in the event the premises are destroyed
or damaged by fire, natural elements, or other cause to such an extent that continued occupancy
by the Lessee would be impractical, the Lessee shall give immediate notice thereof to the Lessor,
in writing, and this lease shall terminate. If only a part of the premises shall be rendered
untenable, leaving the remainder suitable for occupancy, the rental shall be proportionately
abated until the premises have been repaired. The Lessor shall have five (5) days from receipt of
such notice to decide whether or not to repair the premises. Any repairs undertaken must be
completed within a reasonable length of time after Lessor’s decision. Should Lessor decide not
to repair the premises, this lease shall terminate, and Lessee shall deliver possession of the
premises to the Lessor and thereupon be relieved of any and all liability hereunder or concerning
the premises except for any unpaid rent through the final day of occupancy.

(12) PROVISIONS FOR IMMEDIATE TERMINATION

It is further agreed by and between the parties hereto that this lease shall be considered
canceled, without further obligation on the part of the Lessee, if the State Legislature or the
Federal Government should subsequently fail to appropriate sufficient funds therefor, or should
otherwise act to impair this lease or cause it to be canceled, or in the event it shall become
unlawful to maintain a State facility on leased premises. In any event aforementioned, the
Lessee may immediately redeliver possession of the premises to the Lessor and thereupon be
relieved from any and all obligations hereunder or concerning the premises except for rent
accruing prior to such date of redelivery.

(13) QUIET ENJOYMENT OF PREMISES

The Lessor covenants that at the date of this lease, Lessor was seized of said premises as
the sole owner(s) thereof, in fee simple, free of all liens, encumbrances and any outstanding
interests whatsoever, and that upon payment of rentals as hereinbefore set forth, it will warrant
and defend the title of Lessee against any and all claims whatsoever, not arising hereunder during
the term of this lease; that the Lessee shall, at all times during the term of this lease, peaceably
and quietly have, hold and enjoy the said leased premises.

(14) CANCELLATION OF LEASE

It is further agreed by and between the parties hereto that the Lessee shall have the right
to cancel this lease, without further obligation on the part of the Lessee, upon giving thirty (30)
days’ written notice to the Lessor, such notice being given at least thirty days prior to the last day
of the succeeding month.

(15) REMOVAL OF MACHINERY AND EQUIPMENT
It is understood and agreed that all machinery and equipment installed by the Lessee, or

placed upon the leased premises incident to Lessee’s business, whether annexed to the freehold
or not, shall remain the personal property of the Lessee, and Lessee shall have the privilege and
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right to remove same at any time during the term of this lease provided the premises are restored
to as good condition as existed prior to installation of said machinery and equipment, reasonable
wear and tear expected.

(16) STRUCTURAL OR OTHER CHANGES TO PREMISES

In the event the Lessee requires structural or other changes in said premises to improve
the use and efficiency of same, and if said changes are completed by Lessor at its cost and
expense, the Lessee agrees to reappraise and renegotiate this lease to arrive at a fair rental value,
if warranted.

(17) IMPROVEMENTS

The Lessor agrees to cause certain improvements to be made to the premises herein
leased, consisting of, but not limited to:

[PROVIDE DESCRIPTION OF IMPROVEMENT IF ANY]

(18) HEADINGS

The headings to the various paragraphs of this lease have been inserted for reference only
and shall not in any manner be construed as modifying or amending in any way the express
terms and provisions hereof.

(19) PARKING

Lessor agrees to provide, at no additional cost to the Lessee,
parking spaces immediately adjacent to the leased premises.

(20) ADDITIONAL SPACE

Lessor agrees that Lessee shall have the option of first refusal of up to
square feet of any additional space that may become available in the leased premises. Lessee
shall, within ___ days of Lessor’s written notice and proof of a bona fide offer of lease, give
Lessor written notice of its intention to exercise or decline its option. The additional space shall
be leased under the same terms and conditions as provided herein, if space is accepted “as is.”

(21) OPTION TO RENEW

Lessor agrees that Lessee may, at its option, extend the term of this lease for two (2)
additional one-year periods by giving written notice unto the Lessor sixty (60) days prior to the
expiration of the then-current lease term. Any increase in rent during the extension periods shall
not exceed five percent (5%) per annum.
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(22) SEVERABILITY

Any provision of this lease found to be prohibited by law shall be ineffective to the extent
of such prohibition without invalidating the remainder of this lease.

(23) NON-SMOKING FACILITY

The Lessee will make every effort to assist the Lessor to be in compliance with the non-
smoking building ordinance issued by the County Health Department.

(24) ACCESSIBILITY REQUIREMENTS

The Lessor hereby agrees that any renovations made within the space herein leased shall
comply with the accessibility standards established and set forth by the Americans with
Disabilities Act of 1990, whether requested by the Lessee or required by law.

IN WITNESS WHEREOF, the parties hereto have caused their names to be affixed to
this contract of lease.

, Lessor

By

[TYPE NAME &TITLE]

, Lessee

By

[TYPE NAME &TITLE]
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STATE OF WEST VIRGINIA
COUNTY OF , TO-WIT:

I , hotary public in and for said county and state, do hereby

certify that , Who as signed the

foregoing lease for , Lessor, has this day acknowledged

the same before me in my said county and declared the same to be the act and deed of said

corporation.

Given under my hand this day of , 20

My commission will expire 20

NOTARY PUBLIC

STATE OF WEST VIRGINIA
COUNTY OF KANAWHA, TO-WIT:

I , notary public in and for said county and state, do

hereby certify that , who, as , signed
the foregoing lease for the , Lessee, has this

day acknowledged the same before me in my said county and declared the same to be the act and

deed of said agency.

Given under my hand this day of , 20

My commission will expire , 20

NOTARY PUBLIC

Approved as to form this day of , 20
Patrick Morrisey, Attorney General

By ;
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: H Date Fund
Higher Education
REQUISITION I
Approp. Unit Object Code Program/Program Period
Order Address: Ship To:
Remittance Address: (If same as above, indicate SAME) Invoice To:
Item No. Quantity Description Unit Price Amount

Authorized By:

Date:

Shipping & Handling $

Total Amount $
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P2,
SVEREDy = o . . __ Purchase Order
P AN West Virginia Higher Education Policy Commission
\@g °z§ 1018 Kanawha Boulevard, East, Suite 700
N N Charleston, WV 25301-2827 .
\ N Please show this numbe;r on all packages and
&.o 2 \Q ) documents related to this order.
;‘o( \o ‘\Q Voice: (304) 558-0281
A 2 ) Fax:  (304) 558-0259 GAE No.:
%E;}:,CONI‘),\};;‘M
2777777
Vendor: Ship to: Invoice to:
VCOASIS: *
P. O. Date Buyer Ship Via F.O.B. Terms
Destination

Price

Delivery Date Required
Net 30

AUTHORIZED AGENT: DISCOUNT
AUTHORIZED SIGNATURE: ADDL. CHARGES
ATTORNEY GENERAL: PURCHASE
(if required) ORDER TOTAL
ACCOUNTING INFORMATION This order is tax exempt. Exemption #:550-517-092
BFY Fund Department Unit Approp. Unit Object Program Program- Total
Period
Total
SEE REVERSE SIDE FOR TERMS AND CONDITIONS

ITEMIZE INVOICES ACCORDING TO PURCHASE ORDER






10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

TERMS AND CONDITIONS

ACCEPTANCE: Vendor shall be bound by this Order and its terms and conditions upon receipt of this Order. This Order expressly limits
acceptance to the terms and conditions stated herein. Additional or different terms proposed by the Vendor are objected to and are hereby
rejected, unless otherwise provided for in writing by the Institution and approved by the Attorney General.

APPLICABLE LAW: The laws of the State of West Virginia and the Procedural Rules of the Higher Education Policy Commission, Council for
Community and Technical Education or Governing Board, whichever has jurisdiction pursuant to W. Va. Code, shall govern all rights and duties
under the Contract, including without limitation the validity of this Purchase Order/Contract.

ASSIGNMENT: Neither this Order nor any monies due, or to become due hereunder, may be assigned by the Vendor without the Institution’s
consent.

INSTITUTION: For the purposes of these Terms and Conditions, the “Institution” means the institution purchasing goods and services for which
a Purchase Order has been lawfully issued to the Vendor.

CANCELLATION: The Institution may cancel any Purchase Order/Contract upon 30 days written notice to the Vendor.

COMPLIANCE: Vendor shall comply with all federal, state and local laws, regulations and ordinances including, but not limited to, the prevailing
wage rates of the W. Va. Division of Labor, if applicable.

DELIVERY: For exceptions to the delivery date as specified in the Order, the Vendor shall give prior notification and obtain the approval of the
Institution. Time is of the essence of this Order and it is subject to termination by the Institution for failure to deliver on time.

DISPUTES: Disputes arising out of the agreement shall be submitted to the West Virginia Court of Claims.

HOLD HARMLESS: The Institution will not agree to hold the Vendor or any other party harmless because such agreement is not consistent with
state law.

MODIFICATIONS: This writing is the parties’ final expression of intent. No modification of this Order shall be binding unless agreed to in writing
by the Institution.

NON-FUNDING: All services performed or goods delivered under this Purchase Order/Contract are to be continued for the term of the
Purchase Order/Contract, contingent upon funds being appropriated by the Legislature or otherwise being made available. In the event funds
are not appropriated or otherwise available for these services or goods, this Purchase Order/Contract becomes void and of no effect after June
30.

ORDER NUMBERS: Contract Order numbers or Purchase Order numbers shall be clearly shown on all acknowledgments, shipping labels,
packing slips, invoices and correspondence.

PAYMENTS AND INTEREST ON LATE PAYMENTS: Payments may only be made after the delivery of goods or services. Interest may be paid
on late payments in accordance with the West Virginia Code.

RENEWAL: The Contract may be renewed only upon mutual written agreement of the parties.

REJECTION: All goods or materials purchased herein are subject to approval of the Institution. Rejection of goods or materials due to
nonconformity with the terms, conditions or specifications of this Order, whether held by the Institution or returned to the Vendor, will be at the
Vendor’s risk and expense.

VENDOR: For the purposes of these Terms and Conditions, the “Vendor” means the vendor whose quotation, bid, proposal or expression of
interest has been accepted and has received a lawfully issued Purchase Order from the Institution.

SHIPPING, PACKING, BILLING & PRICING: Unless otherwise stated, all goods are to be shipped prepaid, FOB destination. No charges will be
allowed for special handling, packing, wrapping, bags, containers, etc., unless otherwise specified. All goods or services shall be shipped on or
before the date specified in this Order. Prices are those that are stated in this Order. No price increase will be accepted without written authority
from the Institution.

TAXES: The State of West Virginia (the Institution) is exempt from Federal and State taxes and will not pay or reimburse such taxes.

TERMINATION: In the event of a breach by the Vendor of any of the provisions of this contract, the Institution reserves the right to cancel and
terminate this contract forthwith upon giving written notice to the Vendor. The Vendor shall be liable for damages suffered by the Institution
resulting from the Vendor’s breach of contract.

WARRANTY: The Vendor expressly warrants that the goods and/or services covered by this Order will: (a) conform to the specifications,
drawings, samples or other description furnished or specified by the Institution; (b) be merchantable and fit for the purpose intended; (c) be free
and clear of all liens, claims and encumbrances of any kind; and/or (d) be free from defect in material and workmanship.
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Receiving Report

State Org #

*P-Card

L 1

Vendor Name:

State Org Name:

Vendor Address:

wVOASIS Transaction ID

Qty

Description of commodies

Printed Name

Authorized Signature

wVvOASIS ID

Date

Agency Comments:
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WV-96 AGREEMENT ADDENDUM
Rev. 5/16

In the event of conflict between this addendum and the agreement, this addendum shall control:

1.

10.

11

12.

13.

14.

15.

16.

17.

18.

19.

20.

21

22.

DISPUTES - Any references in the agreement to arbitration or to the jurisdiction of any court are hereby deleted. Disputes arising out of the agreement shall be
presented to the West Virginia Court of Claims.

HOLD HARMLESS - Any provision requiring the Agency to indemnify or hold harmless any party is hereby deleted in its entirety.

GOVERNING LAW - The agreement shall be governed by the laws of the State of West Virginia. This provision replaces any references to any other State’s
governing law.

TAXES - Provisions in the agreement requiring the Agency to pay taxes are deleted. As a State entity, the Agency is exempt from Federal, State, and local taxes
and will not pay taxes for any Vendor including individuals, nor will the Agency file any tax returns or reports on behalf of Vendor.

PAYMENT — Any reference to prepayment are deleted. Payment will be in arrears.
INTEREST - Any provision for interest or charges on late payments is deleted. The Agency has no statutory authority to pay interest or late fees.

NO WAIVER - Any language in the agreement requiring the Agency to waive any rights, claims or defenses is hereby deleted.

FISCAL YEAR FUNDING - Service performed under the agreement may be continued in succeeding fiscal years for the term of the agreement, contingent
upon funds being appropriated by the Legislature or otherwise being available for this service. In the event funds are not appropriated or otherwise available for
this service, the agreement shall terminate without penalty on June 30. After that date, the agreement becomes of no effect and is null and void. However, the
Agency agrees to use its best efforts to have the amounts contemplated under the agreement included in its budget. Non-appropriation or non-funding shall not be
considered an event of default.

STATUTE OF LIMITATIONS - Any clauses limiting the time in which the Agency may bring suit against the VVendor, lessor, individual, or any other party are
deleted.

SIMILAR SERVICES - Any provisions limiting the Agency’s right to obtain similar services or equipment in the event of default or non-funding during the
term of the agreement are hereby deleted.

FEES OR COSTS — The Agency recognizes an obligation to pay attorney’s fees or costs only when assessed by a court of competent jurisdiction. Any other
provision is invalid and considered null and void.

ASSIGNMENT - Notwithstanding any clause to the contrary, the Agency reserves the right to assign the agreement to another State of West Virginia agency,
board or commission upon thirty (30) days written notice to the VVendor and Vendor shall obtain the written consent of Agency prior to assigning the agreement.

LIMITATION OF LIABILITY — The Agency, as a State entity, cannot agree to assume the potential liability of a Vendor. Accordingly, any provision limiting
the Vendor’s liability for direct damages to a certain dollar amount or to the amount of the agreement is hereby deleted. Limitations on special, incidental or
consequential damages are acceptable. In addition, any limitation is null and void to the extent that it precludes any action for injury to persons or for damages to
personal property.

RIGHT TO TERMINATE - Agency shall have the right to terminate the agreement upon thirty (30) days written notice to Vendor. Agency agrees to pay
Vendor for services rendered or goods received prior to the effective date of termination.

TERMINATION CHARGES - Any provision requiring the Agency to pay a fixed amount or liquidated damages upon termination of the agreement is hereby
deleted. The Agency may only agree to reimburse a Vendor for actual costs incurred or losses sustained during the current fiscal year due to wrongful termination
by the Agency prior to the end of any current agreement term.

RENEWAL — Any references to automatic renewal is hereby deleted. The agreement may be renewed only upon mutual written agreement of the parties.

INSURANCE - Any provision requiring the Agency to purchase insurance for Vendor’s property is deleted. The State of West Virginia is insured through the
Board of Risk and Insurance Management, and will provide a certificate of property insurance upon request.

RIGHT TO NOTICE - Any provision for repossession of equipment without notice is hereby deleted. However, the Agency does recognize a right of
repossession with notice.

ACCELERATION - Any reference to acceleration of payments in the event of default or non-funding is hereby deleted.

CONFIDENTIALITY — Any provision regarding confidentiality of the terms and conditions of the agreement is hereby deleted. State contracts are public
records under the West Virginia Freedom of Information Act.

AMENDMENTS - All amendments, modifications, alterations or changes to the agreement shall be in writing and signed by both parities. No amendment,
modification, alteration or change may be made to this addendum without the express written approval of the Purchasing Division and the Attorney General.

DELIVERY - All deliveries under the agreement will be FOB destination unless otherwise stated in the State’s original solicitation. Any contrary delivery terms
are hereby deleted.

ACCEPTED BY:

STATE OF WEST VIRGINIA VENDOR
Spending Unit: Company Name:
Signed: Signed:

Title: Title:

Date:

Date:






		Spending Unit: 

		Company Name: 

		Title: 

		Title_2: 

		Date: 

		Date_2: 
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WV-96A AGREEMENT ADDENDUM Rev. 5/16

In the event of conflict between this addendum and the agreement, this addendum shall control:

1. DISPUTES - Any references in the agreement to arbitration or to the jurisdiction of any court are hereby deleted. Disputes arising out of the agreement shall be
presented to the West Virginia Court of Claims.

2. HOLD HARMLESS - Any provision requiring the Agency to indemnify or hold harmless any party is hereby deleted in its entirety.

3. GOVERNING LAW - The agreement shall be governed by the laws of the State of West Virginia. This provision replaces any references to any other State’s
governing law.

4. TAXES - Provisions in the agreement requiring the Agency to pay taxes are deleted. As a State entity, the Agency is exempt from Federal, State, and local taxes
and will not pay taxes for any Vendor including individuals, nor will the Agency file any tax returns or reports on behalf of Vendor.

5.  PAYMENT - Any reference to prepayment are deleted. Fees for software licenses, subscriptions, or maintenance are payable annually in advance. Payment for
services will be in arrears.

6. INTEREST — Any provision for interest or charges on late payments is deleted. The Agency has no statutory authority to pay interest or late fees.

7. NO WAIVER - Any language in the agreement requiring the Agency to waive any rights, claims or defenses is hereby deleted.

8. FISCAL YEAR FUNDING - Service performed under the agreement may be continued in succeeding fiscal years for the term of the agreement, contingent
upon funds being appropriated by the Legislature or otherwise being available for this service. In the event funds are not appropriated or otherwise available for
this service, the agreement shall terminate without penalty on June 30. After that date, the agreement becomes of no effect and is null and void. However, the
Agency agrees to use its best efforts to have the amounts contemplated under the agreement included in its budget. Non-appropriation or non-funding shall not be
considered an event of default.

9. STATUTE OF LIMITATIONS — Any clauses limiting the time in which the Agency may bring suit against the Vendor, lessor, individual, or any other party are
deleted.

10. SIMILAR SERVICES - Any provisions limiting the Agency’s right to obtain similar services or equipment in the event of default or non-funding during the
term of the agreement are hereby deleted.

11. FEES OR COSTS - The Agency recognizes an obligation to pay attorney’s fees or costs only when assessed by a court of competent jurisdiction. Any other
provision is invalid and considered null and void.

12. ASSIGNMENT - Notwithstanding any clause to the contrary, the Agency reserves the right to assign the agreement to another State of West Virginia agency,
board or commission upon thirty (30) days written notice to the VVendor and Vendor shall obtain the written consent of Agency prior to assigning the agreement.

13. LIMITATION OF LIABILITY — The Agency, as a State entity, cannot agree to assume the potential liability of a Vendor. Accordingly, any provision limiting
the Vendor’s liability for direct damages is hereby deleted. Vendor’s liability under the agreement shall not exceed three times the total value of the agreement.
Limitations on special, incidental or consequential damages are acceptable. In addition, any limitation is null and void to the extent that it precludes any action for
injury to persons or for damages to personal property.

14. RIGHT TO TERMINATE — Agency shall have the right to terminate the agreement upon thirty (30) days written notice to Vendor. Agency agrees to pay
Vendor for services rendered or goods received prior to the effective date of termination.

15. TERMINATION CHARGES - Any provision requiring the Agency to pay a fixed amount or liquidated damages upon termination of the agreement is hereby
deleted. The Agency may only agree to reimburse a Vendor for actual costs incurred or losses sustained during the current fiscal year due to wrongful termination
by the Agency prior to the end of any current agreement term.

16. RENEWAL - Any references to automatic renewal is hereby deleted. The agreement may be renewed only upon mutual written agreement of the parties.

17. INSURANCE - Any provision requiring the Agency to purchase insurance for Vendor’s property is deleted. The State of West Virginia is insured through the
Board of Risk and Insurance Management, and will provide a certificate of property insurance upon request.

18. RIGHT TO NOTICE - Any provision for repossession of equipment without notice is hereby deleted. However, the Agency does recognize a right of
repossession with notice.

19. ACCELERATION - Any reference to acceleration of payments in the event of default or non-funding is hereby deleted.

20. CONFIDENTIALITY — Any provision regarding confidentiality of the terms and conditions of the agreement is hereby deleted. State contracts are public
records under the West Virginia Freedom of Information Act.

21. AMENDMENTS - All amendments, modifications, alterations or changes to the agreement shall be in writing and signed by both parities. No amendment,
modification, alteration or change may be made to this addendum without the express written approval of the Purchasing Division and the Attorney General.

22. DELIVERY - All deliveries under the agreement will be FOB destination unless otherwise stated in the State’s original solicitation. Any contrary delivery terms
are hereby deleted.

ACCEPTED BY:

STATE OF WEST VIRGINIA VENDOR

Spending Unit: Company Name:

Signed: Signed:

Title: Title:

Date: Date:






		Spending Unit: 

		Company Name: 

		Title: 

		Title_2: 

		Date: 

		Date_2: 
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STATE OF WEST VIRGINIA
Purchasing Division

PURCHASING AFFIDAVIT

CONSTRUCTION CONTRACTS: Under W. Va. Code § 5-22-1(i), the contracting public entity shall not award a
construction contract to any bidder that is known to be in default on any monetary obligation owed to the state or a
political subdivision of the state, including, but not limited to, obligations related to payroll taxes, property taxes, sales and
use taxes, fire service fees, or other fines or fees.

ALL OTHER CONTRACTS: Under W. Va. Code 85A-3-10a, no contract or renewal of any contract may be awarded by
the state or any of its political subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or
a related party to the vendor or prospective vendor is a debtor and: (1) the debt owed is an amount greater than one
thousand dollars in the aggregate; or (2) the debtor is in employer default.

EXCEPTION: The prohibition listed above does not apply where a vendor has contested any tax administered pursuant to chapter
eleven of the W. Va. Code, workers’ compensation premium, permit fee or environmental fee or assessment and the matter has
not become final or where the vendor has entered into a payment plan or agreement and the vendor is not in default of any of the
provisions of such plan or agreement.

DEFINITIONS:

“Debt” means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of its political
subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers’ compensation premium, penalty
or other assessment presently delinquent or due and required to be paid to the state or any of its political subdivisions, including
any interest or additional penalties accrued thereon.

“Employer default” means having an outstanding balance or liability to the old fund or to the uninsured employers' fund or being
in policy default, as defined in W. Va. Code § 23-2c-2, failure to maintain mandatory workers' compensation coverage, or failure to
fully meet its obligations as a workers' compensation self-insured employer. An employer is not in employer default if it has entered
into a repayment agreement with the Insurance Commissioner and remains in compliance with the obligations under the
repayment agreement.

“Related party” means a party, whether an individual, corporation, partnership, association, limited liability company or any other
form or business association or other entity whatsoever, related to any vendor by blood, marriage, ownership or contract through
which the party has a relationship of ownership or other interest with the vendor so that the party will actually or by effect receive or
control a portion of the benefit, profit or other consideration from performance of a vendor contract with the party receiving an
amount that meets or exceed five percent of the total contract amount.

AFFIRMATION: By signing this form, the vendor’s authorized signer affirms and acknowledges under penalty of
law for false swearing (W. Va. Code 861-5-3) that: (1) for construction contracts, the vendor is not in default on
any monetary obligation owed to the state or a political subdivision of the state, and (2) for all other contracts,
that neither vendor nor any related party owe a debt as defined above and that neither vendor nor any related
party are in employer default as defined above, unless the debt or employer default is permitted under the
exception above.

WITNESS THE FOLLOWING SIGNATURE:

Vendor's Name:

Authorized Signature: Date:

State of

County of , to-wit;

Taken, subscribed, and sworn to before me this ___ day of , 20

My Commission expires , 20

AFFIX SEAL HERE NOTARY PUBLIC

Purchasing Affidavit (Revised 07/07/2017)





		Vendors Name: 

		Date: 

		State of: 

		County of: 

		day of: 

		My Commission expires: 
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WEST VIRGINIA HIGHER EDUCATION POLICY COMMISSION
FORM FOR DESIGNATION OF A BUYER

(Institution)

I, as Chief Procurement Officer for the institution named above, hereby designate the individual whose
name and signature appear below as a Buyer for the institution in accordance with Series 30, Section 7,
Paragraph 7.2, of the Commission’s Procedural Rules. This individual shall have full authority to act as
the designee of the Chief Procurement officer for the following matters (place an “X” in the boxes below
to indicate authority granted). This designation shall continue until rescinded or superseded in writing.

Purchase and acquisition of materials, supplies, equipment, printing and services up to and
including $

I:I Receiving materials, supplies, equipment, printing and services.
I:l Inventory management for materials, supplies and equipment
|:| Disposal of obsolete or surplus materials, supplies and equipment.
Other Limitations of Authority: In accordance with Series 21, the individual designated as a Buyer shall

not have authority to act as the designee of the Chief Procurement Officer in the following matters: (if
there are no other limitations, write “None”)

Name of Buyer Signature of Buyer
(please print or type)

Name of Chief Procurement Officer (CPO) Signature of CPO Date

(please type or print)

Originals to be filed with:  Executive Vice Chancellor for Administration
Attorney General
State Auditor

WYV Higher Education Purchasing Manual 1
January 1, 2017
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WEST VIRGINIA HIGHER EDUCATION POLICY COMMISSION
FORM FOR DESIGNATION OF CHIEF PROCUREMENT OFFICER

(Institution)

I, as President or other administrative head of the institution named above, hereby designate the
individual whose name and signature appears below as the Chief Procurement Office for the institution in
accordance with Series 30, Section 6, Paragraph 6.2, of the Commission’s Procedural Rule. This
individual, unless otherwise stated below, shall have full authority to act as the designee of the President,
or other administrative head, for purchase, acquisition, receipt of and inventory management of all
materials, supplies, equipment, services and printing, and for disposal of obsolete or surplus materials,
supplies and equipment. This designation shall continue until rescinded or superseded in writing.

Limitations on Delegated Authority: In accordance with Series 30, the Commission’s procedural rule on
Purchasing, the individual designated as Chief Procurement Officer shall not have authority to act as the
designee of the President in the following matters: (if there are no exceptions, write “None”)

Name of Chief Procurement Officer Signature of Chief Procurement Officer
(please print or type)

Name of President Signature of President Date
(please print or type)

Originals to be filed with: ~ Executive Vice Chancellor for Administration
Attorney General
State Auditor

WYV Higher Education Purchasing Manual 1
January 1, 2017
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Agency

REQ.P.O#
BID BOND
KNOW ALL MEN BY THESE PRESENTS, That we, the undersigned,
of , , as Principal, and
of , , a corporation organized and existing under the laws of the State of ___
with its principal office in the City of , as Surety, are held and firmly bound unto the State
of West Virginia, as Obligee, in the penal sum of ($ ) for the payment of which,

well and truly to be made, we jointly and severally bind ourselves, our heirs, administrators, executors, successors and assigns.

The Condition of the above obligation is such that whereas the Principal has submitted to the Purchasing Section of the

Department of Administration a certain bid or proposal, attached hereto and made a part hereof, to enter into a contract in writing for

NOW THEREFORE,
(@) If said bid shall be rejected, or
(b) If said bid shall be accepted and the Principal shall enter into a contract in accordance with the bid or proposal

attached hereto and shall furnish any other bonds and insurance required by the bid or proposal, and shall in all other respects perform
the agreement created by the acceptance of said bid, then this obligation shall be null and void, otherwise this obligation shall remain in
full force and effect. It is expressly understood and agreed that the liability of the Surety for any and all claims hereunder shall, in no
event, exceed the penal amount of this obligation as herein stated.

The Surety, for the value received, hereby stipulates and agrees that the obligations of said Surety and its bond shall be in no
way impaired or affected by any extension of the time within which the Obligee may accept such bid, and said Surety does hereby
waive notice of any such extension.

WITNESS, the following signatures and seals of Principal and Surety, executed and sealed by a proper officer of Principal and

Surety, or by Principal individually if Principal is an individual, this day of , 20

Principal Seal

(Name of Principal)

By

(Must be President, Vice President, or
Duly Authorized Agent)

(Title)

Surety Seal

(Name of Surety)

Attorney-in-Fact

IMPORTANT — Surety executing bonds must be licensed in West Virginia to transact surety insurance, must affix its seal, and
must attach a power of attorney with its seal affixed.
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NOTE 1.

BID BOND PREPARATION INSTRUCTIONS

WV State Agency

(Stated on Page 1 “Spending Unit”)

Request for Quotation Number (upper right
corner of page #1)

Your Business Entity Name (or Individual
Name if Sole Proprietor)

City, Location of your Company

State, Location of your Company

Surety Corporate Name

City, Location of Surety

State, Location of Surety

State of Surety Incorporation

City of Surety’s Principal Office

Minimum amount of acceptable bid bond is
5% of total bid. You may state “5% of bid”
or a specific amount on this line in words.
Amount of bond in numbers

Brief Description of scope of work

Day of the month

Month

Year

Name of Business Entity (or Individual Name
if Sole Proprietor)

Seal of Principal

Signature of President, Vice President, or
Authorized Agent

Title of Person Signing for Principal

Seal of Surety

Name of Surety

Signature of Attorney in Fact of the Surety

Dated Power of Attorney with Surety Seal
must accompany this bid bond.

AGENCY_(A)
RFQ/RFP# (B)
Bid Bond
KNOW ALL MEN BY THESE PRESENTS, That we, the undersigned,
© of (D) ) (E)
as Principal, and (F) of (G)
(H) , a corporation organized and existing under the laws
of the State of m with its principal office in the City of
(J) , as Surety, are held and firmly bound unto The State
of West Virginia, as Obligee, in the penal sum of (K)
($ (L) ) for the payment of which, well and truly to be made,

we jointly and severally bind ourselves, our heirs, administrators, executors,
successors and assigns.

The Condition of the above obligation is such that whereas the Principal has submitted to
the Purchasing Section of the Department of Administration a certain bid or proposal, attached hereto
and made a part hereof to enter into a contract in writing for

(M)
NOW THEREFORE
@) If said bid shall be rejected, or
(b) If said bid shall be accepted and the Principal shall enter into a contract in

accordance with the bid or proposal attached hereto and shall furnish any other bonds and insurance
required by the bid or proposal, and shall in all other respects perform the agreement created by the
acceptance of said bid then this obligation shall be null and void, otherwise this obligation shall
remain in full force and effect. It is expressly understood and agreed that the liability of the Surety
for any and all claims hereunder shall, in no event, exceed the penal amount of this obligation as
herein stated

The Surety for value received, hereby stipulates and agrees that the obligations of said
Surety and its bond shall be in no way impaired or affected by any extension of time within which the
Obligee may accept such bid: and said Surety does hereby waive notice of any such extension.

WITNESS, the following signatures and seals of Principal and Surety, executed and
sealed by a proper officer of Principal and Surety, or by Principal individually if Principal is an
individual, the _(N)___day of _ (O) ,20_(P)_.

Principal Seal (Q)
(Name of Principal)
R

By (S)
(Must be President, Vice President, or
Duly Authorized Agent)

(T)
Title

Surety Seal V)
V) (Name of Surety)

(W)
Attorney-in-Fact

IMPORTANT - Surety executing bonds must be licensed in West Virginia to transact surety
insurance, must affix its seal, and must attach a power of attorney with its seal affixed.

REV. 6/2013
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PERFORMANCE BOND

KNOW ALL MEN BY THESE PRESENTS:
That

(Contractor name, complete address including ZIP Code and legal title)
as Principal, hereinafter called Contractor, and

(Surety name and complete address including ZIP Code)

a corporation organized and existing under

the laws of the State of , with its principal office in the City of

as Surety, hereinafter called Surety, are held firmly bound unto

(Owner name, complete address including ZIP Code and legal title)

as Obligee, hereinafter called Owner, in the amount of

Dollars ( ), for the payment whereof Contractor and Surety bind themselves, their heirs, executors,
administrators, successors, and assigns, jointly and severally, firmly by these presents.
WHEREAS, Contractor has by written agreement dated

entered into a contract with Owner for

in accordance with drawings and specifications prepared by

which contract is by reference made a part hereof, and is hereinafter referred to as the CONTRACT.
NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that if Contractor shall, promptly and faithfully Perform and CONTRACT,
then this obligation shall be null and void, otherwise it shall remain in full force and effect.
The Surety hereby waives notice of any alteration or extension of time made by the Owner.
Whenever Contractor shall be, and declared by Owner to be in default under the CONTRACT, the Owner having performed Owner's obligations
thereunder, the Surety may promptly remedy the default, or shall promptly:

1. Complete the CONTRACT in accordance with its terms and conditions, and

2. Shall save the Owner harmless from any claims, judgments, or liens arising from the Surety's failure to either remedy the default or to
complete the CONTRACT in accordance with its terms and conditions in a timely manner.
No right of action shall accrue on this bond to or for the use of any person or corporation other than the Owner named herein or the successors of
Owner.

Signed and sealed this * day of 20
Principal Corporate Seal
(Seal)
(Contractor Name)
BY: (Seal)
(Must be President, Vice President, Owner, Partner, Manager, Member,
or other duly Authorized Agent)
(Title)
Surety Corporate Seal
(Surety)
BY: (Seal)

NOTE: Please attach Power of Attorney.

NOTE: Applicable sections of attached acknowledgments must be
completed and returned as part of the bond.

Power of Attorney must be certified on this date or later. APPROVED AG 09-12-16





ACKNOWLEDGMENTS

Acknowledgment by Principal if individual or Partnership

1. STATE OF
2. County of to-wit;
3.1, , a Notary Public in and for the

4. county and state aforesaid, do hereby certify that

whose name is signed to the foregoing writing, has this day acknowledged the same before me in my said county.

5. Given under my hand this day of 20

6. Notary Seal 7.

(Notary Public)

8. My commission expires on the day of 20

Acknowledgment by Principal if Corporation

9. STATE OF

10. County of to-wit:
11. 1, , a Notary Public in and for the
12. county and state aforesaid, do hereby certify that

13, who as, signed the foregoing writing for
14.. a corporation, has this day, in my said county, before me, acknowledged the said writing to be the act and deed of the said corporation.

15. Given under my hand this day of 20

16. Notary Seal 17.

(Notary Public)

18. My commission expires on the day of 20

Acknowledgment by Surety

19. STATE OF

20. County of to-wit:
21. 1, , a Notary Public in and for the
22. county and state aforesaid, do hereby certify that

23. whoas, signed the foregoing writing for
24, a corporation,

has this day, in my said county, before me, acknowledged the said writing to be the act and deed of the said corporation.
25. Given under my hand this day of 20

26. Notary Seal 27.

(Notary Public)

28. My commission expires on the day of 20

Sufficiency in Form and Manner
of Execution Approved Attomey General

By:

This day of 20

(Deputy Attorney General)





O -

ACKNOWLEDGMENTPREPARATION INSTRUCTIONS

. IF PRINCIPAL IS AN INDIVIDUAL OR PARTNERSHIP, HAVE NOTARY COMPLETE LINES (1) THROUGH (8).
. IF PRINCIPAL IS A CORPORATION, HAVE NOTARY COMPLETE LINES (9) through (18).

. SURETY MUST HAVE NOTARY COMPLETE LINES (19) through (28).

. Notaries must:

ACKNOWLEDGMENT BY PRINCIPAL, IF INDIVIDUAL OR PARTNERSHIP

O NO O WN

. Enter name of State.

. Enter name of County.

. Enter name of Notary Public witnessing transactions.

. Enter name of principal covered by bond if individual or partnership. (Must be Owner or General Partner of Sole Proprietorship or Partnership)
. Notary enters date bond was witnessed. Must be the same as or later than signature date.

. Affix Notary Seal.

. Notary affixes his/her signature.

. Notary enters commission expiration date.

ACKNOWLEDGMENT BY PRINCIPAL IF CORPORATION

9.

1
1
1
1

Enter name of State.

0. Enter name of County.

1. Enter name of Notary Public witnessing transactions.

2. Enter name of Corporate Officer signing bond.

3. Enter Title of Corporate Officer signing bond. (Must be President or Vice President of Corporation; Manager or Managing Member of Limited Liability

Company)

1
1
1
1
1

4. Enter name of Company or Corporation.

5. Notary enters date bond was witnessed. Must be the same as or later than signature date.
6. Affix notary Seal.

7. Notary affixes his/her signature.

8. Notary enters commission expiration date.

ACKNOWLEDGMENT BY SURETY

1
2
2
2
2
2
2
2
2
2

9. Enter name of State.

0. Enter name of County.

1. Enter name of Notary Public witnessing transactions.

2. Enter name of person having power of attorney to bind Surety Company.

3. Enter Title of person binding Surety Company.

4. Enter name of Insurance Company (Surety).

5. Notary enters date bond was witnessed. Must be the same as or later than signature date.
6. Affix Notary Seal.

7. Notary affixes his/her signature.

8. Notary enters commission expiration date.

POWER OF ATTORNEY INSTRUCTIONS

Power of attorney for surety must be attached showing that it was in full force and effect on signature date indicated on the face of the bond. A corporate
seal must also be affixed to the Power of Attorney form.

a
b
c
d
e

. Name of attorney in fact must be listed.

. Power of Attorney may not exceed imposed limitations.

. Certificate date, the signature date of bond must be entered.

. Signature of authorizing official must be affixed. (Signature may be facsimile).
. Seal must be affixed.






		a corporation organized and existing under: 

		the laws of the State of: 

		with its principal office in the City of: 

		as Surety hereinafter called Surety are held firmly bound unto: 

		as Obligee hereinafter called Owner in the amount of: 

		Dollars: 

		WHEREAS Contractor has by written agreement dated 1: 

		WHEREAS Contractor has by written agreement dated 2: 

		entered into a contract with Owner for: 

		in accordance with drawings and specifications prepared by 1: 

		Signed and sealed this: 

		day of: 

		Seal: 

		Title: 

		Surety: 

		4 county and state aforesaid do hereby certify that: 

		5 Given under my hand this: 

		day of_2: 

		8 My commission expires on the: 

		day of_3: 

		12 county and state aforesaid do hereby certify that: 

		13 who as: 

		15 Given under my hand this: 

		day of_4: 

		18 My commission expires on the: 

		day of_5: 

		22 county and state aforesaid do hereby certify that: 

		23 who as: 

		24: 

		25 Given under my hand this: 

		day of_6: 

		28 My commission expires on the: 

		day of_7: 

		Contractor Name, complete Address including ZIP code, and legal title: 

		Surety Name and complete Address including ZIP code: 

		TextField1: 

		TextField2: 

		TextField3: 

		Year: 

		State: 

		County: 

		Notary Public Name: 

		Year_2: 

		Year_3: 

		State_2: 

		County_2: 

		Notary Public Name_2: 

		Year_4: 

		Year_5: 

		State_3: 

		County_3: 

		Notary Public Name_3: 

		Year_6: 

		Year_7: 
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WV-10 State of West Virginia

Approved / Revised

09115117 VENDOR PREFERENCE CERTIFICATE

Certification and application is hereby made for Preference in accordance with West Virginia Code, §5A-3-37. (Does not apply to
construction contracts). West Virginia Code, §5A-3-37, provides an opportunity for qualifying vendors to request (at the time of bid)
preference for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in
accordance with the West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing
Division will make the determination of the VVendor Preference, if applicable.

1. Application is made for 2.5% vendor preference for the reason checked:
Bidder is an individual resident vendor and has resided continuously in West Virginia, or bidder is a partnership, association
or corporation resident vendor and has maintained its headquarters or principal place of business continuously in West
Virginia, for four (4) years immediately preceding the date of this certification; or,

Bidder is a resident vendor partnership, association, or corporation with at least eighty percent of ownership interest
of bidder held by another entity that meets the applicable four year residency requirement; or,

[ [

Bidder is a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents
and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4)
years immediately preceding the date of this certification; or,

Application is made for 2.5% vendor preference for the reason checked:

Bidder is a resident vendor who certifies that, during the life of the contract, on average at least 75% of the employees
working on the project being bid are residents of West Virginia who have resided in the state continuously for the two years
immediately preceding submission of this bid; or,

I:I!v

Application is made for 2.5% vendor preference for the reason checked:

Bidder is a nonresident vendor that employs a minimum of one hundred state residents, or a nonresident vendor which
has an affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia and
employs a minimum of one hundred state residents, and for purposes of producing or distributing the commodities or
completing the project which is the subject of the bidder’s bid and continuously over the entire term of the project, on
average at least seventy-five percent of the bidder's employees or the bidder’s affiliate’s or subsidiary’s employees are
residents of West Virginia who have resided in the state continuously for the two immediately preceding years and the
vendor’s bid; or,

I:Is»

Application is made for 5% vendor preference for the reason checked:
Bidder meets either the requirement of both subdivisions (1) and (2) or subdivision (1) and (3) as stated above; or,

Application is made for 3.5% vendor preference who is a veteran for the reason checked:

Bidder is an individual resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard
and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is
submitted; or,

D.m I:I.h

Application is made for 3.5% vendor preference who is a veteran for the reason checked:

Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for
purposes of producing or distributing the commodities or completing the project which is the subject of the vendor’s bid and
continuously over the entire term of the project, on average at least seventy-five percent of the vendor’s employees are
residents of West Virginia who have resided in the state continuously for the two immediately preceding years.

I:Is»

7. Application is made for preference as a non-resident small, women- and minority-owned business, in accor-
dance with West Virginia Code §5A-3-59 and West Virginia Code of State Rules.

g Bidder has been or expects to be approved prior to contract award by the Purchasing Division as a certified small, women-
and minority-owned business.

Bidder understands if the Secretary of Revenue determines that a Bidder receiving preference has failed to continue to meet the
requirements for such preference, the Secretary may order the Director of Purchasing to: (a) rescind the contract or purchase order;
or (b) assess a penalty against such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to
the contracting agency or deducted from any unpaid balance on the contract or purchase order.

By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and
authorizes the Department of Revenue to disclose to the Director of Purchasing appropriate information verifying that Bidder has paid
the required business taxes, provided that such information does not contain the amounts of taxes paid nor any other information
deemed by the Tax Commissioner to be confidential.

Bidder hereby certifies that this certificate is true and accurate in all respects; and that if a contract is issued to Bidder
and if anything contained within this certificate changes during the term of the contract, Bidder will notify the Purchas-
ing Division in writing immediately.

Bidder: Signed:

Date: Title:

*Check any combination of preference consideration(s) indicated above, which you are entitled to receive.
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STATE OF WEST VIRGINIA - PURCHASING DIVISION

VENDOR REGISTRATION AND DISCLOSURE STATEMENT
AND SMALL, WOMEN-, AND MINORITY-OWNED BUSINESS
CERTIFICATION APPLICATION

Before a vendor is eligible to sell goods and/or services to the State of West Virginia, the West Virginia Code
§5A-3-12 requires all vendors to have on file with the West Virginia Purchasing Division a completed Vendor
Registration and Disclosure Statement. All vendors wishing to participate in the competitive bid process and
receive purchase orders from the State of West Virginia exceeding $2,500 in aggregate across all state agencies
are required to complete the Vendor Registration and Disclosure Statement (WV-1 form) and pay a $125.00
annual fee. Payment of the annual fee includes email notifications on bid opportunities based on the commodities
and services selected upon registering in the Vendor Self-Service (VSS) portal at wvOASIS.gov. Please complete this
form in its ENTIRETY and return it with a check or money order made payable to the STATE OF WEST
VIRGINIA in the amount of $125.00. Incomplete forms will not be processed and will be returned to the
vendor. Please send completed form and payment to:
Purchasing Division - Vendor Registration
2019 Washington Street East
Charleston, WV 25305-0130

Whenever a change occurs in the information submitted, such change shall be reported immediately in the
same manner as required in the original disclosure statement (West Virginia Code §5A-3-12). Vendors doing
business with the State of West Virginia are expected to abide by the Vendor Code of Conduct available online
at www.state.wv.us/admin/purchase/vrc/vendorconduct.pdf.

Privacy Notice: The Purchasing Division is required to collect certain information as stated in West Virginia
Code §5A-3-12, other applicable sections of the West Virginia Code, the Vendor Registration and Disclosure
Statement forms, and other documents to facilitate the state bidding and contract administration processes.
This information is stored in a secure environment, but unless specifically protected under state law, any
information provided may be inspected by or disclosed to the public.

Vendors are also required to be licensed and in good standing in accordance with any and all state and local
laws and requirements by any state or local agency of West Virginia, including, but not limited to, the West
Virginia Secretary of State’s Office, the West Virginia Tax Department, West Virginia Insurance Commission, or
other state agencies or political subdivisions. Failure to do so may result in delay of or disqualification from a
contract award pursuant to West Virginia Code of State Rules §148-1-6.1.7.

Should you need additional information relating to vendor registration, please visit
www.state.wv.us/admin/purchase/VendorReg.html. Questions concerning this Vendor Registration and
Disclosure Statement may be directed to the Purchasing Division at (304) 558-2311.
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VENDOR REGISTRATION AND DISCLOSURE STATEMENT AND SMALL, WOMEN-,

AND MINORITY-OWNED BUSINESS CERTIFICATION APPLICATION

PLEASE TYPE OR CLEARLY PRINT ALL INFORMATION
To Be Completed by the Vendor and Returned to the Purchasing Division

1. Legal Name of Company/Individual
Bidding Address

Ordering Address

Payment Address

City, State, Zip

Telephone Number Fax Number

Principle Contact Person E-mail
Contact’s Telephone Number Contact’s Fax Number
DBA, if any

Bidding Address

Ordering Address

Payment Address

City, State, Zip

Telephone Number Fax Number
Principle Contact Person E-mail
Contact’s Telephone Number Contact’s Fax Number

Vendor Tax Classification:

2.

] Individual ] Government

|:| Sole Proprietor [l Medical Corporation
[l Partnership [l Attorney Corporation
[] Corporation [l Non-Profit Organization
OJ Board Member ] Payroll

O Trust ] Employee

]

Estate
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VENDOR REGISTRATION AND DISCLOSURE STATEMENT AND SMALL, WOMEN-,
AND MINORITY-OWNED BUSINESS CERTIFICATION APPLICATION

PLEASE TYPE OR CLEARLY PRINT ALL INFORMATION
To Be Completed by the Vendor and Returned to the Purchasing Division

3. Taxpayer ldentification Number (TIN): If you have an Identification Number, enter it below. All partnerships,
corporations, or companies with employees must have an EIN.

EIN

If you do not have a EIN, please enter Social Security number (SSN), Individual Taxpayer Identification Number (ITIN) or
Adoptive Identification Number (ATIN) and check the correct below.

-(SSNO, ITINO, ATIND)

4. (A) Small, Women-Owned, Minority-Owned Businesses

West Virginia Code §5A-3-59 establishes a procurement certification program in West Virginia for small, women-, and

minority-owned businesses. Requirements related to the certification program are provided in the West Virginia Code

of State Rules §148-2-1 et seq. Note that this certification provides nonresident vendors preference that is equivalent to

competing resident (West Virginia) vendors that have applied for resident vendor preference, in accordance with West

Virginia Code §5A-3-37. This certification may assist resident small, women-, and minority-owned businesses when

soliciting business in other states. If you are renewing your two-year SWAM business certification status, please indicate

the appropriate designation below.

Certification of Status (Check all those which apply)

[

Minority-owned Business [1] means a business concern that is at least fifty-one percent owned by one or more
minority individuals or in the case of a corporation, partnership, or limited liability company or other entity, at
least fifty-one percent of the equity ownership interest in the corporation, partnership, or limited liability
company or other entity is owned by one or more minority individuals and both the management and daily
business operations are controlled by one or more minority individuals.

e A “minority individual” means an individual who is a citizen of the United States or a noncitizen who is in full
compliance with United States immigration law and who satisfies one or more of the following definitions:

(0]

(0]

African American means a person having origins in any of the original peoples of Africa and who is
regarded as such by the community of which this person claims to be a part.

Asian American means a person having origins in any of the original peoples of the Far East,
Southeast Asia, the Indian subcontinent or the Pacific Islands, including, but not limited to, Japan,
China, Vietnam, Samoa, Laos, Cambodia, Taiwan, Northern Mariana, the Philippines, a U.S. territory
of the Pacific, India, Pakistan, Bangladesh, or Sri Lanka and who is regarded as such by the
community of which this person claims to be a part.

Hispanic American means a person having origins in any of the Spanish-speaking peoples of Mexico,
South or Central America, or the Caribbean Islands or other Spanish or Portuguese cultures and who
is regarded as such by the community of which this person claims to be a part.

Native American means a person having origins in any of the original peoples of North America and
who is regarded as such by the community of which this person claims to be a part or who is
recognized by a tribal organization.
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VENDOR REGISTRATION AND DISCLOSURE STATEMENT AND SMALL, WOMEN-,

AND MINORITY-OWNED BUSINESS CERTIFICATION APPLICATION

PLEASE TYPE OR CLEARLY PRINT ALL INFORMATION
To Be Completed by the Vendor and Returned to the Purchasing Division

] Small Business [2] means a business, independently owned or operated by one or more persons who are
citizens of the United States or noncitizens who are in full compliance with United States immigration law,
which, together with affiliates, has two hundred fifty or fewer employees, or average annual gross receipts of
$10 million or less averaged over the previous three years.

[l Women-owned Business [3] means a business concern that is at least fifty-one percent owned by one or more
women who are citizens of the United States or noncitizens who are in full compliance with United States
immigration law, or in the case of a corporation, partnership or limited liability company or other entity, at least
fifty-one percent of the equity ownership interest is owned by one or more women who are citizens of the
United States or noncitizens who are in full compliance with United States immigration law, and both the
management and daily business operations are controlled by one or more women who are citizens of the United
States or noncitizens who are in full compliance with United States immigration law.

(B) Other Federal Designations

Additionally, by providing the following information, | represent that this enterprise is a small business as defined by the
Code of Federal Regulations, Title 13, Part 121, as appended - which contains detailed industry definitions and related
procedures - and/or the characteristics of the enterprise's control, operation and/or ownership are accurately reflected
in the information provided. Check all that apply.

|:| Disabled Small Business Ownership [4]

O Veteran Small Business Ownership [5]

5. Commodity Codes: You may register for commodity codes for the products and services that you offer, which will
provide you with bid opportunity alerts and notifications should you become a paid registered vendor. To perform this
function, visit the Vendor Self-Service (VSS) Portal at wvOASIS.gov.

6. List the name, title, city and state of residence for all owners/officers. If the vendor is an individual, list his or her
name and city and state of residence, and, if he or she has associates or partners sharing in his or her business, list their
names and city and state of residence. If the vendor is a firm, list the name and city and state of residence of each
member, partner or associate of the firm. If the vendor is a corporation created under the laws of this state or
authorized to do business in this state, list the names and city and state of residence of the president, vice president,
secretary, treasurer and general manager, if any, of the corporation; and the names and city and state of residence of
each stockholder of the corporation owning or holding at least ten percent of the capital stock thereof. Attach an
additional sheet if space is needed.

Name Position City and State of Residence

If the vendor has only one owner/officer, list the name, position, and city and state of residence above and please initial
here:
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VENDOR REGISTRATION AND DISCLOSURE STATEMENT AND SMALL, WOMEN-,
AND MINORITY-OWNED BUSINESS CERTIFICATION APPLICATION

PLEASE TYPE OR CLEARLY PRINT ALL INFORMATION
To Be Completed by the Vendor and Returned to the Purchasing Division

7. List the name and telephone number of one or more banking institutions to serve as reference for the vendor.

8. What is the latest Dun & Bradstreet number and rating on the vendor?

9. Is the vendor acting as an agent for some other individual, firm or corporation? If yes, attach statement of the
principal authorizing such representation. [] No [] VYes

By signing below and submitting this form, the vendor certifies and acknowledges that: 1) it has obtained all licenses,
certifications, and authorizations necessary to lawfully conduct business in the state of West Virginia; and 2) that the
assertions made by completing this form and delivering it to the Purchasing Division are accurate and true in accordance
with the applicable law and rules. As authorized agent of the vendor named herein, | do solemnly swear that the above
information is true and complete, in accordance with West Virginia Code §5A-3-12(e).

In the event that the vendor is applying for certification as a small, women-, or minority-owned business, the vendor’s
signature below further certifies that: 1) the state in which the vendor has its headquarters or principal place of business
does not deny a like certification to a West Virginia based small, women-owned, or minority-owned business; 2) the
state in which the vendor has its headquarters or principal place of business does not provide a preference to small,
women-owned, or minority-owned firms that is unavailable to West Virginia based businesses; and, 3) that it has read
and understands this form, along with the law and rules governing certification as a small, women-owned, or minority-
owned business.

Authorized Agent of Vendor (Print Name) PURCHASING DIVISION
USE ONLY
Authorized Agent (Signature) Vendor ID:
Check No. :
Title Memo No. :
Date:
Date Entered by:
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